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---Upon commencing at 8:30 a.m. 

THE CHAIRMAN: Good morning. Be seated, 
please. 

Ladies and gentlemen, just before we 
start, we want to deal later today with the procedural 
matters that we discussed last week as well as the 
submissions regarding the possible relocation of parts 
of the hearing. 

We have been advised that Mr. Edwards 
cannot attend later in the day due to a doctor's 
appointment and we also understand that Mr. Hunter 
cannot attend at all. We would like to canvass whether 
or not the parties would be prepared to discuss these 
matters after the lunch break during which time Mr. 
Edwards could probably attend. 

Now, I don't see Ms. Swenarchuk here. Is 
she available? 

MS. SEABORN: I understand, Mr. Chairman, 
she was arriving last night or perhaps early this 
morning. 

THE CHAIRMAN: So she is in Thunder Bay 
as far as you know? 

MS. SEABORN: I haven't seen her this 
morning so I can't say that. She told me last week she 


was planning on coming up for the procedural discussion 


Farr & Associates Reporting, Inc. 


24 


25 


26417 


though. 

MR. SHIBATANI: Mr. Chairman, Mr. Cosman 
Will be arriving at eleven this morning. 

THE CHAIRMAN: At eleven. Well, if Ms. 
Swenarchuk is in fact here, and Mr. Cosman I assume 
will get in around eleven, then perhaps we can hold 
this discussion after lunch instead of later in the day 
and that way Mr. Edwards will be able to attend. 

And Mr. Hunter, unfortunately, won't be 
in attendance, but it's difficult to have all parties 
present for every discussion, so that we will be 
advising his office in any event that we will be 
holding these discussions at the conclusion of the 
break for lunch. 

Apart from that, it would be our 
intention to go today until probably 5:00 or 5:30, in 
around that hour, and as most of you are aware, there 
are some festivities planned for this evening, so we 
will make sure we get out of here in time to take a 
break for that. 

Any other procedural matters to deal with 
at this time? 

(no response) 

Very well. Mr. Axford, carry on. 


MR. AXFORD: Thank you. Let's turn our 
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mike on this morning here. 

JOHN McNICOL, 

FRANK D. KENNEDY, 

J. JOSEPH CHURCHER, 

RICHARD WILLIAM GROVES, 

HARTLEY MULTAMAKI, 

ALBERT BISSCHOP, 

ROGER W. DAVISON, 

ROBERT THOMAS FLEET, Resumed 
CONTINUED CROSS-EXAMINATION BY MR. AXFORD: 

Oper WOULdS UStelL Ke ="tosstartuofft by 
asking Mr. Multamaki and Mr. Groves: You had made some 
comment, “both of “you, “with regard to --~ I°think you 
characterized the attitude of the tourism operators on 
Little Vermilion as being relatively happy with the 
situation that they were in with the fact that a cut 
was made to the edge of the lake. 

And I wonder if you would further comment 
on that this morning? 

MR. GROVES: A. I am not certain that I 
commented on it that they were happy with the cut to 
the lakeshore. I think I commented on it that they 
were satisfied with, generally speaking, the ongoing 
operations and the agreement that they had reached with 
us, and even though the MNR made an error in the 
particular instant of the trespass or in harvesting 


operations to the lakeshore, that they were satisfied 


enough with us that they were willing to continue 
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negotiating harvesting in the 400 to 800-foot zone. 

THE CHAIRMAN: Mr. Groves, was that an 
error, as you describe it, on the part of MNR in the 
sense that they authorized cutting to the lake, or was 
it a trespass in that the operator without permission, 
without any authority cut to the lake? 

MR. GROVES: It was a combination of 
those in fact, that the MNR was marking the perimeter 
of the harvest area, we marked the line in the wrong 
location and the company cut to the line that we 
marked. 

THE CHAIRMAN: I see. Okay. 

MR. MULTAMAKI: I guess it's important to 
realize that the company itself had maps and the maps 
did show exactly what the harvest cut boundary should 
have been and technically they are responsible for the 
harvest cuts. So I guess it was a combination of both 
the Ministry and company. 

MR. AXFORD: Q. That being the case and 
if, as you say, MNR marked the line in the wrong place, 
what redress would one of the operators on the lake 
have; is MNR responsible for this error? 

MR. GROVES: A. MNR is accountable for 
the. error. 


Q. Does that mean they pay money, does 
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that mean they say sorry, or what does that mean? 
MR. MULTAMAKI: A. No. As I remember 


the issue, we committed ourselves to replanting the 
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area as quickly as possible and regenerating it back to 


conifer species the next year and that was our 

commitment to addressing what had taken place there. 
Q. Are you aware of any further 

correspondence from either of those operators 


indicating what damage that trespass has done? 


A. The latest correspondence I have seen 


was dated October 28th and October 29th, 1989 and I saw 


that 15 minutes ago. So that is the latest 
correspondence I have seen on the subject. 

Q. And how would you characterize that 
correspondence? 

A. They indicate that I guess they are 
not happy about the situation, and they also indicate 
that they want to be involved in a formal process to 
determine what takes place in resource management. 

QO. With that in mind perhaps you would 
be prepared to table that correspondence as evidence? 

MR. FREIDIN: Mr. Chairman, I take the 


position that that correspondence should not be filed 


as evidence. There are two letters which were prepared 


on the weekend obviously in response to what happened 
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There are two letters, one from each of the tourist 
operators, who indicate what their views are on the 
evidence in part which took place last week. 

In my submission that evidence is 
evidence which should come from those operators and, 
having regard to the circumstances in which it arose, I 
am not willing to rely on Mr. Axford's undertaking that 
those two people in fact would be produced; he has no 
power over them. 

I think it would be prejudicial in the 
circumstances and I object to those letters being 
filed. 

THE CHAIRMAN: Mr. Axford, what assurance 
do you have that these witnesses would be available for 
cross-examination, when we reach Red Lake I presume? 

MR. AXFORD: Well, I can give you 
assurance that those witnesses would be pleased to 
speak. On that ground, as long as they could be 
brought forward, I would be quite prepared to leave the 
letters off the table at the moment. But, you know, 
the issue here is that there is a disagreement of 
views. 

THE CHAIRMAN: Well, there is a 
disagreement of views but you can understand the 


position to some extent of Mr. Freidin that these 
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letters-- 

MR. AXFORD: Absolutely. 

THE CHAIRMAN: --that these letters get 
tabled and there may be questions that Mr. Freidin or 
even the Board would want to put to these witnesses 
concerning the circumstances under which some of the 
comments arose in the letters and they may have 
information that would clarify the positions put 
forward in their letters or other matters, and if they 
aren't available to be questioned, then given the 
circumstances that these letters were written 
presumably within the last few days - and I think it's 
reasonable to presume that the letters were written 
perhaps as a result of some of the testimony that went 
on last week - that they should be available for 
questioning if in fact we are going to table the 
letters. 

So we can do it one of two ways: We can 
table the letters upon the understanding that the 
witnesses would be produced at a later date, failing 
which the Board might consider issuing a subpoena if 
necessary, or we can hold off and table the letters at 
such time as we hold the proceeding in Red Lake. 

MR. AXFORD: I would be quite happy if 


the letters were held until we were in Red Lake until 
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the witnesses can be produced, but it's important that 
that side of the issue be seen and it's not important 
that it be seen today. 

THE CHAIRMAN: All right. Then let’s do 
it that way, we will wait until Red Lake and if you 
want to produce the letters at that time then we will 
expect the witnesses to be produced to identify the 
letters and answer any questions with respect to them. 

MR. AXFORD: So could the witnesses be 
directed to hold those letters, or should that be held 
by the Board, or how shall that be dealt with? 

THE CHAIRMAN: Mr. Freidin, will you give 
an undertaking that those letters will in fact be 
produced in Red Lake when requested? 

MR. FREIDIN: The Ministry will retain 
them and make them available if necessary in Red Lake. 
THE CHAIRMAN: Thank you. 

MR. MARTEL: Could I ask a question, Mr. 
Axford, about that cut. This cut was presumably a 
clearcut right to the shore, not very big, but 
nonetheless a clearcut? 

MR. GROVES: From talking to the staff 
and getting my memory refreshed on that, what it was 
was an area where the -- if you remember on the map 


itself, there was an alder tree swale along the edge of 
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the lake and the gentleman marking the line misplaced 
or misinterpreted on the ground the tree alder swale 
for standing timber, so there was harvesting in a small 
block to the edge of the alder swale. 

MR. MARTEL: Or to the shoreline? 

MR. GROVES: No. 

MR. MARTEL: Not to the shoreline? 

MR. GROVES: That is my understanding, it 
was not to the shoreline. 

MR. MULTAMAKI: Yeah. I personally 
inspected that area immediately after the trespass had 
taken place or this incident had occurred and the alder 
swale or the band of alder that was between the lake 
and the harvest cut, as I remember it, was -- I am not 
sure of the distance, but it was fairly substantial and 
the alders themselves were 15 or 20 feet tall. So an 
individual painting a line and walking along that area 
could have been confused as to where the actual 
shoreline was. 

MR. MARTEL: All right. 

MR. AXFORD: Q. I am going to leave this 
topic shortly but before I do I would like to ask Mr. 
McNicol, with regard to accessing a wilderness lake, 
perhaps on the fish and wildlife side, you could give 


me some indication if a new access becomes possible to 


Farr & Associates Reporting, Inc. 


McNicol,Kennedy,Churcher 26425 
Groves,Multamaki,Bisschop, 
Davison,Fleet 

cr ex (Axford) 


a wilderness lake, you know -- I guess I should 
characterize the size first. 

Hypothetically if we had a lake, say, a 
mile by a mile or something along that line and a new 
access given to it, about how many years does it take 
for the fishing to change in that lake? Could you 
comment on that? 

MR. McNICOL: A. The assumption then is 
that we are speaking of a situation where access is 
freely provided, not closed as in this case? 

Q. We are speaking about access being 
freely provided, yes. 

A. And the species in the lake? 

Q. It would be pickerel. 

A. And your question exactly then is: 
How long would fishing pressure be sustained? 

Q. I guess the question more correctly 
is: Does that access make a difference to wilderness 
type fishing? Does it change the quality of fishing 
over time? 

A. I would have to say that it's a 
function of the circumstances in that particular area. 

If that situation occurred approximate to 
Thunder Bay where we have a population of 120,000, no 


question; in the situation that you are speaking of 
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in relatively remote areas where you do not have the 
same kind of population base, I would suggest it 
would -- certainly it would tinge the character of 
Wilderness fishing, there is no question about that, 
but how great an impact it would have on that 
particular waterbody would be a function of how many 
anglers that were approximate to that particular area. 

Q. I think that is what I am looking 
for, and I think I would leave the Little Vermilion 
area for the time being until we get to Red Lake 
because there is a difference of opinion on that. 

I would like to ask then on Document No. 
844A - I think it's 844, it's really hard to read on 
there - and it would be page B on that. What we are 
looking at is the little map, sort of a diagram. This 
will be to Mr. Kennedy. 

Ab taghter Okay, on “this page B I note 
that there is a spawning area marked on there. Is the 
90-metre area of concern typical for that kind of a 
spawning area? Is that what we are looking at here? 

MROLKENNEDYceTA. “FIrTst Of “all, you 
should realize that the sketch was produced to make the 
point of the difference between a value and an area of 
concern and, as such, it's just indicating that the 


value that is present on the upper part of the diagram 
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was a warm water walleye lake plus the spawning area 
and, yes, under some circumstances that could result in 
a 90-metre area of concern. 

Q. How would you have established the 
distance of 90 metres on that kind of a thing? 

A. By applying the fish habitat 
guidelines. 

Q. Okay. If the value of a spawning 
area generated a 90-metre area of concern could you -- 

A. I beg your pardon? 

QO. If the value of a spawning area 
generated a 90-metre area of concern, could you tell me 
how you would determine the size of area of concern for 
an outpost lodge located roughly in the same area? 

A. Okay. I ama bit confused by your 
question. Perhaps I should back up and ask you for 
clarification. 

In this case we are not talking about the 
value of the spawning area. When we speak of values we 
are just recording the fact that there is a resource 
feature on the landscape, so we have not attributed a 
value in a numerical sense or qualitative sense to the 
Spawning area or the walleye lake other than to 
acknowledge its existence. 


Q. You agree that it has a value? 
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A. Yes, it has a value. 

Q. And that value generated an area of 
concern? 

Awe eLes's 

Q. Okay. Would a value of an outpost 
camp generate an area of concern? 

Aan Yes 3 

Q. How does one tell the difference 
between -- since you haven't given us a difference in 
values, is there any difference in the size of areas of 
concern? 

A. Yes, area of concern widths and the 
prescriptions that are part of the area of concern do 
vary depending on the type of values or resource 
features that are found within the management unit. 

Q. Oh. Then some values have higher 
values than other values? 

A. No, I wouldn't necessarily say that 
in terms of setting prescriptions. 

Q. Would some values have higher areas 
of concern than other areas? 

A. Well, through the area of concern 
planning process prescriptions are developed to address 
the value that is there. Depending on the nature of 


the value there could be a variance in the prescription 
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which can include width of area that is reserved from 
harvest as an example or width of area that is 
modified. 

Q. Let me try it again. Do some values 
cause larger or smaller areas of concern than other 
values? 

Piles. 

Q. Okay. Who makes that determination 
and how is it made? 

A. The determination is made by the 
planning team by applying the area of concern planning 
process which we have outlined before the Board and, in 
the case of doing that, we use a number of resource and 
environmental manuals, as well as provincial guidelines 
to guide the planning team in the determination of the 
appropriate prescription to address the value that is 
present. 

Q. Okay. I think I am now to the point 
where we have got different size areas of concern and I 
would wonder if we could find out if there is a 
different size area of concern for a main base lodge, 
or for -- does a main base lodge generate a different 
area of concern than an outpost camp? 

A. Well, there is no set prescription 


that we use province wide to recognize the presence of 
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those values. It is possible that the main base lodge 
would be afforded a larger prescription -- sorry, a 
larger area in an area of concern than an outpost camp, 
although I can conjure up situations where the reverse 
may apply. 

Q. Did I hear you say that there is no 
provincial mechanism to recognize a main base lodge? 

A. No, I believe-- 

Q. Could you repeat, I am sorry? 

A. --that there is no set provincial 
prescription that applies universally across the 
province for each main base lodge or outpost camp. 
Through the area of concern planning process they are 
treated individually and they recognize the 
characteristics of the area where those establishments 
have been -- where those establishments exist and we 
take into account other values and features on the 
landscape, including the kind of waterbodies that may 
be associated with them, their proximity to other uses 
and other values that are on the landscape. 

Sot tten 

Q. Would it ever take into account the 
economics of that lodge? 

A. Yes, I can think of situations where 


advice has been provided by Ministry of Tourism and 
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Recreation relative to the economic importance of 
outpost camps to individual tourist establishments. 

Q. Good. Now, I would like you to turn 
for just a second to Document No. -- looks like Exhibit 
882 and, again, it's awfully hard to read, but I show 
it as page 6 on here. I don't want a lot from this 
document, so... 

As, Teagreeswithv you Stl issdititcuitaco 
read. Perhaps you could -- 

Q. I could maybe just read what I am 
looking for here. 

A. Slowly, please. 

MR. FREIDIN: The front page of the 
document says Planning Team Area of Responsibility. 
It's page 2 in the lefthand corner -- page 2, 

L936 7,097.07 

MR. KENNEDY: Yes, I found the exhibit. 

MR. AXFORD: What I am looking for is 
page 4 right near the bottom. 

MR. FREIDIN: Page 4 or 6? 

MR. AXFORD: I just wanted to give you 
the front page so you would know. It says page 4 here. 
All I am looking for is this statement here. 

MR. FREIDIN: Page 4 top lefthand -- 


MR. KENNEDY: Very good. 
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MR. AXFORD: Q. Okay. All I am looking 
for, on the second statement to the bottom it says that 
this fellow Mr. English, who is the fish and wildlife 
representative, has a responsibility to negotiate 
certain concerns. 

And I would then ask you with that in 
mind: Who negotiates for the economic concerns of this 
particular main base lodge or a hypothetical main base 
lodge? 

MR. KENNEDY: A. Okay. The point that 
you are referencing is in the outline of the planning 
team areas of responsibility, in addressing those that 
are outlined for the fish and wildlife representative, 
and there is an indication to negotiate these areas of 
concern where possible at the bottom of that page 4. 

Pees) JUStwanssnartcationweoLrstche Lact that 
it is that individual that would be discussing the fish 
and wildlife information at the planning team. 

Q. I think it says negotiate. 

ha eves elt does.) in®the=case tof.a 
tourism concern, first of all, that kind of information 
can be brought forward, as I have indicated, through 
representatives from Ministry of Tourism. 

Q. I don't remember seeing them on the 


planning team. How would that happen? 
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A. I am not sure if they were present on 
this one. 

Q. I am pretty sure they weren't on 
there. Do you want to check? 

A. Yes, I would. 

MR. MULTAMAKI: A. They were identified 
as a resource person. I think Mr. Courtney was 
identified in those terms of reference and he was 
identified as what would be now an advisor to the 
planning team. 

Q. I think I saw Mr. Sayeau on there 
also, but I am looking for people that have the power 
to negotiate certain things and I don't believe you 
Will find Mr. Courtney in that position or Mr. Sayeau 
or any advisor. 

MR. KENNEDY: A. Well, as advisors to 
the planning team, Ministry of Tourism and Recreation 
individuals would be invited to attend planning team 
meetings where there was specific tourism concerns 
being discussed. But apart from that, there would be 
the opportunities -- the four formal opportunities for 
the public consultation which provide opportunities for 
individual -- 

Oe a led Oneate Linke 


MR. FREIDIN: Well, let him answer the 
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question, please. 

MR. KENNEDY: Provides opportunities for 
individual tourist operators if they were directly 
affected or otherwise to make submissions to the 
planning team. 

MR AXEORD ee Ove sre ameigoing tos tryst 
again then. Who negotiates for that particular lodge; 
is there a person? 

MRO RGNNEDYAS 4A6. Well). ga tics —-eatevyou 
are asking: Is there a representative from the tourist 
industry present on the planning team, the answer is 
no. 

MR. GROVES: A. I might be able to add 
something to that. The fact is that as in that timber 
management plan and subsequent timber management plans, 
in that repect, the individual lodge owner or outpost 
camp owner was the individual who negotiated with the 
tourist industry and it was the Ministry of Natural 
Resources that sat back, and if an agreement cannot be 
reached that was satisfactory to their interest, then 
we interfered -- or intervened, shall I say, but it was 
the actual industry -- forest industry and the 
individual lodge owner in that area that negotiated. 

Q. Well, I am very pleased that you 


brought that up. I would have great difficulty 
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bringing that out, but since you did I wonder if you 
would tell me how successful those type of negotiations 
are generally when MNR stays out of them? 

A. I didn't say MNR stays out of them, 
first of all: 

Q. I think you said the individual lodge 
owner negotiated with the forest industry? 

A;  iIndirect#inittialiy. 

Q. Yeah. 

A. But they had to come to an agreement 
that the Ministry of Natural Resources could accept and 
in the next two management plans in Red Lake, which we 
had a greater number of tourist outfitters involved or 
affected by forest activities, there was generally 
satisfactory agreement in all cases. 

Q. Why would you say that the -- or 
perhaps I am missing something in the plan that was 
there and I just didn't read it, but why would you say 
that the Ministry of Natural Resources would have to 
accept what the two parties had already agreed to? 

A. Because it's a plan that the Ministry 
of Natural Resources is approving. 

Q. Could you give me an example where 
they might not accept what the two parties agreed to? 


MR. FLEET: <A. Yes, I could give you 
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probably several examples if you afford me the time. 
There are all kinds of instances where forest industry 
and tourism represent only two stakeholders groups in 
the process and it is MNR's mandate to provide and 
afford protection to not just those two stakeholders 
but to all stakeholders including someone who can't 
speak for themselves, including fisheries and wildlife, 
and it may be that agreement reached between one 
industry and the other does not provide the protection 
that MNR themselves would seek to provide to another 
non-present at the table. There are several examples 
ofethat. 

Q. Would any of you generally 
characterize agreements between tourism operators and 
wood industry operators as being more or less 
succes seule Could we get some opinion on that? 

A. Could you rephrase that? 

Q. I am trying to find out if these type 
of negotiations outside of MNR generally work or 
generally don't work. Does MNR generally approve them? 

MR. KENNEDY: A. It's our view that they 
generally do work and I can advise you that that is the 
founding principle on which the terms and guidelines 
have been developed which encourages discussion between 


the parties that are directly affected, and I can think 
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of several instances where there has been what I would 
characterize as successful discussions and resolutions 
of concerns. 

Q. Okay. When there is such a 
discussion or resolution of a concern, is there any 
different liability on either side than there would 
have been originally with MNR? 

For example, we talked about the line on 
Little Vermilion and we talked about the fact that 
there was no financial responsibility if the line was 
breached. Does that change if the discussion goes on 
with the wood operator? 

A. I believe it would not. 

Q. What has been the track record of 
after these negotiations whether or not the lines ever 
were breached? Can you comment on that? 

A. No. I certainly can't give you an 
opinion on the status of that over the entire province, 
no. 

Q. Okay. I think we will leave that for 
just a minute here. I would like to -- I think I am 
going to require some direction from the Chairman here. 

MR. AXFORD: I notice on the planning 
team committee that there is a person involved with 


planning for fire. I am not sure where that leaves me 
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with regard to questions on fire. 

THE CHAIRMAN: Well, I think you could 
put some general questions to this panel. We've had a 
witness on a previous panel that dealt specifically 
with the planning involving, for instance, control 
burns and that kind of operation. It's sort of a 
planning process within itself, within the larger 
planning process. 

MR. AXFORD: The difficulty I have, so 
that you understand - I can try a couple of questions 
and see how we do here - but the difficulty I have is 
that they are specific to the Red Lake area and I 
Waited for the Red Lake Plan to do this and I would be 
trying to bring out the economics of fire. 

I will just see what happens to it and I 
guess you will have to rule me out of order if it 
becomes -- 

THE CHAIRMAN: Mr. Multamaki may be able 
to answer some of those questions and if he can't Mr. 
Groves can and perhaps Mr. Kennedy can help. 

MR.” AXFORD: ~ sure 

THE CHAIRMAN: So why don't you try your 
questions. 

MRe= AXPORD: ico. # Okay = to Mr UMultamaki: 


Could you give me any indication of the dollar or job 
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losses in that major Red Lake fire? 

MR. MULTAMAKI: A. Offhand I can't 
remember what the exact impacts of Fire 7 were. I know 
there was a bit of an analysis done at the time that 
the fire had taken place and, you know, it did have a 
fairly significant impact on the Red Lake area, the 
Wild, fire of@igcer 

Q. Okay. And I think we had discussed 
this at one point also, but was there ever any figures 
published to indicate what the economic impact of that 
fire was? 

A. I think there were in the Fire 7 
report, the audit that was done, I think there were 
some figures of an economic nature that were published. 

Q. The reason I am asking those 
questions is that it doesn't come to mind to you very 
quickly I gather, unless maybe I should just give Mr. 
Groves a chance here. 

A. Well, the reason it doesn't come to 
mind is I can't remember the exact figures. I know 
there were figures in there, I am just not sure what 
they were. 

MR. GROVES: A. Just to add to that. 
There are usually some level of figures attached to all 


fire reports, but I can't say that for Fire 7. 
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Q. Okay. Because we are working on 
social economics, I am trying to suggest that perhaps 
it's important that a person would have a feel for that 
even if it isn't an exact number. 

MR. MULTAMAKI: A. No. As I remember 
it, we gave an estimate of the volumes of wood that 
were burned, an estimate of the equipment that was 
lost, for example one skidder that burned, an estimate 
of the timber that had been cut and had burned, and an 
estimate of the number of operators and the type of 
operations that were impacted by that fire. Again, I 
don't remember the exact figures at this point. 

Q. Okay. How would you characterize the 
opinion of the individuals involved with timber harvest 
at that point when they were told to leave the area of 
the fire? 

Aw Excited” 

Q. Okay. And how would you characterize 
the opinion of those individuals when they asked to go 
back and get some of their machinery or some of their 
wood? 

A. They were I guess excited and 
concerned. 

Q. Okay. How would you characterize the 


opinion of the tourist operators after you issued 
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NOTAMS? 


A. Issued which? 


MR. FREIDIN: What? 


MR. AXFORD: It's NOTAMs. 


THE CHAIRMAN: Notice to airmen. 


MR. FREIDIN: I am 


just wondering whether 


you can get the words on the record so I can understand 


a Bh ae 
THE CHAIRMAN: All 


explain what a NOTAM is? 


right. Can somebody 


MR. KENNEDY: NOTAM is a notice to airmen 


which is issued by air traffic control officers which 


advises aircraft in the vicinity 
to stay away from because of the 
visibility associated with smoke 
increased air traffic associated 


fire suppression activities. 


of fires, in this case 
visibility or reduced 
as well as the 


with fire control or 


MR. MULTAMAKI: Okay. Could you repeat 


your question? 


MR. AXFORD: Q. Yes. How would you 


characterize the opinion of tourist operators, say at 


Douglas Lake, or some of the others nearby when those 


NOTAMS were issued? 


THE CHAIRMAN: Well, with respect, Mr. 


Axford, what is the point of how they were 
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characterized? Obviously air traffic controllers have 
a duty to perform as well, they issue these NOTAMs, 
presumably there is a reason why they do it, and if the 
people who are receiving those NOTAMs don't like what 
they say; in other words, they would like to fly-in to 
their tourist camp to recover whatever they are 
supposed to be recovering or being with their property, 
they may be excited, but so what? 

MR. AXFORD: Okay. I think what I will 
do in that case is we will wait until the Red Lake 
hearing, but the point of this is that MNR did not 
readily understand the economics of what they were 
doing and I think we will have some testimony to that 
effect. 

THE CHAIRMAN: Very well. 

MRE AAFORD? (Orr se Okay. ooinethaticase;,y 1 
think I am going to leave that area for a minute and I 
would ask you to turn to Document No. 8, and it looks 
Lukewa=or Aneel taecoulda, bewo7: 

MRGeERE EDEN: Goxhibactess 7peiethinke Ay 
heading Primary Road Planning 20-Year Period. 

MR. AXFORD: BI think. 

MR. FREIDIN: The second page which is 
Primary Road Corridors. 


MR. CHURCHER: That would be D, D as in 
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double. 

MR. “FREIDIN: s.Tthateiss837Deas in delta; 
Mr. Chairmansselnankevous, Mra: 

MR. CHURCHER: (indicating name plate) 

MR PAKEORD ae Oe lL ethnink Bthowcmanestaon 
would go to Mr. Multamaki. On page D, the first 
sentence under -- or heading under Primary Road 
Corridors it says: 

“Long-term “general direction" planning 

of main access system." 

Could you tell me what the long-term 
general direction planning for roads in the Red Lake 
area is? 

MR. MULTAMAKI: A. Yes. I think we have 
led evidence to demonstrate that it's our long-term 
objective to access the northern part of the Red Lake 
Crown, that area to the northwest of Little Vermilion 
Lake. 

Q. How did you establish that objective? 

A. Basically with the production of the 
eligibility map a large single block of eligible timber 
was identified and this led to the identification of 
the requirement for access into that area for future 
supply. 


Q. But what you are stating, if I can 
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say it correctly, is that it was based on forestry 
principles? 

A. Timber management principles were the 
guiding direction for access into the timber resource 
in that area. 

Q. So the long-term general direction is 
always based on where the trees are? 

A. For timber access purposes, yes, if 
we are only talking about timber access roads. 

Q. Are there other people in the north 
that make roads for other purposes? 

A. Sure. Mines provide access to areas 
of high mining potential or areas where a mine goes 
into production. We have instances where native 
reserves which require access for service purposes have 
access established, recreational purposes such as 
cottage lot sub-divisions and so on. So there is a 
range of other resource parties or resource users that 
do put in road access. 

Opn acceptathatembuteteprobablysedi dnt 
ask the question quite correctly. If there were a 
hundred roads made in the north, how many of them would 
be timber and how many would be other things? Are the 
bulk of them timber? 


A. The majority of them would be timber 
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I would say. 

Q. Now, are you aware of any general 
direction planning from any level of government having 
to do with roads in the north? 

A. I think I better pass that one on to 
Mr. Bisschop. 

Q. No. Because you wrote the plan and 
because in writing the plan you have some obligation to 
fit into the general principles, are you aware of any 
plan for long-term general direction on roads? 

A. Certainly within the timber 
management planning framework there is long-term roads 
direction. For example, in the Red Lake Crown Plan 
it's recognized that there are four or five major 
primary roads that will be in existence for a great 
deal of time. We are talking about the Suffel Lake 
Road, Dixie Road, Valhalla Road, Pine Ridge Road. So 
if you are looking for long-term direction, yes, it is 
in timber management. 

Q. Right, in the timber management side. 
I guess the question, Mr. Multamaki, is: Are you aware 
that you -- did you attempt to integrate the timber 
plans with, say, a road to Winnipeg or something along 
this line? I am just trying to be very general. 


A. Well, certainly that discussion did 
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come up as a matter of fact and the planning team 
kicked it around for a great deal of time -- well, I am 
not sure a great deal of time, but we did discuss that 
issue about the road access to Winnipeg and I think it 
was brought to our attention by the Chamber of 
Commerce, or I think Mr. Sharpe the Reeve at the time, 
that he made it quite plain that he was looking for an 
access route out of Red Lake and when the connecting - 
maybe he wasn't that adamant about getting out of Red 
Lake - but we did discuss it and in fact where the 
connection between Suffel Lake Road and the end of the 
Long Legged Lake Road was it was understood that that 
had the potential for eventual connection to the 
Manitoba side and eventually Winnipeg should, you know, 
a number of situations be addressed such as money. 

It would have taken a great deal of money 
to establish a link with Manitoba simply because of the 
distance. 

MR. MARTEL: Does the Ministry of Natural 
Resources when it's putting in an access road approach 
the Ministry of Transportation, for example, to 
determine if they have plans in an area where in fact 
you could combine the two, as opposed to each going 
your own direction? 


MR. KENNEDY: They are included on our 
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mailing list, Mr. Martel, and they are made aware of 
the planning efforts being done for a management unit. 

MRESsAXEORD cape Ops Sele think wa chouc 
prolonging it here, with a small town like Red Lake 
with some importance attached for transportation links 
for social and economic purposes it's a little 
different process to get involved with timber managing 
to deal with where you are going with roads, but you 
have to. That is the point of that issue. 

I would ask you then to turn to Document 
No. 901 -- Exhibit 901. And what I am looking for, and 
you don't have a page marked here, but I show it as 
page 3 on here. 

MRS. KOVEN: Mr. Axford, what was that 
exhibit number? 

MR. AXFORD: This is the comments of the 
regional review team on the draft timber management 
plan for the Red Lake Crown Management Unit. 

THE CHAIRMAN: What page was that on 901? 

MR. AXFORD: Page 3. 

THE CHAIRMAN: 3. 

MR. AXFORD: And for those of you who 
don't have it, the question from the regional office to 
thesdistrict loffice: 


"Is the Township of Red Lake, Golden and 
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Madsen organized (eg. Reeve and Council)? 

And if not why are these identified and 

others left out (eg. Todd & Ball)?" 

That are townships but don't have towns 
in them. 

"If the first assumption is correct you 

would be more accurate to say...and 

contains the ‘'organized' Township of Red 

Lake, Golden..." 

Q. The question to Mr. Multamaki. What 
direction did you receive on recognizing the town as a 
value? 

MR. MULTAMAKI: A. I don't think there 
was any question that the entire planning team 
recognized that the towns -- the areas, both organized 
towns and the unorganized townships, were a value to 
the area. They were inhabited by people and there was 
no formal, I guess, directions stating that you have to 
recognize the towns as a value, that is pretty well 
understood. Well, I guess it is understood by all the 
planning team members that the townships are in fact 
and the towns are a value within the area. 

I would also like to point out that in 
the physical description in the plan there is a section 


that describes the township and the local area, the 
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areas of population. So I think it was recognized that 
in fact it was recognized as a value. 

Q. Okay. Then, in that case, how did 
you see that value, because it had people in it or 
because there were -- did you have anything to do with 
economics in the town, did you think about jobs or how 
did you see it as a value? 

A. We recognized it as containing a 
whole host of range of values, you know, everything 
from an area -- the area of population with respect to 
residents, with respect to service industries, with 
respect to habitation, with respect to, you know, the 
whole works and, you know, I don't think we singled it 
out or made a list -- well, we didn't make list of all 
the individual values that a town contains. I think 
that would be stretching the... 

Q. But you did recognize it as a value? 

Aca pDULe: 

Q. Who negotiated for that value? 

A. I guess the planning team was the 
primary vehicle for addressing the concerns that would 
have come up immediately adjacent to the town. 
Certainly the Township and the Chamber of Commerce had 
the opportunities for public participation and public 


review and in fact did take advantage of those 
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opportunities at things like the information centre and 
so on. 

Also they were in contact with the 
district manager and through the district manager the 
planning team on a number of occasions with respect to 
what was taking place both generally in the resource 
management field and at times specifically with respect 
to timber activities in the Red Lake District. 

Q. But I think I asked you who 
negotiated for it in the planning team? You have told 
me that the town had an opportunity to comment on the 
work, but I asked you who negotiated for it? 

A. I guess that was a responsibility 
that would have been a general duty of all of the 
individuals on the planning team. I am not sure that 
any single individual was in fact singled out. 

Q. Were any of those individuals on the 
planning team responsible to the town; for example, 
were they elected or appointed by the town? 

A> VeNo, -chey were not: 

Om tOkayeeuL Quess=) am-qoing to turn 
then to -- you will have to give me some help here. 

MR. FREIDIN: 814. 

MR. AXFORD: To page 32. 


MR. FREIDIN: Book 1. 
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MR. AXFORD: Q. We had this page out the 
other day. It's 4.8.6 under Employment Objective. 
Since I am talking about towns, I wonder if you had any 
further thought on how the mathematics of that thing 
went at the bottom? 

MR. MULTAMAKI: A. How the which went? 

Q. On the bottom of the page there is a 
calculation of how many jobs and what price per job. 
Has there been any further thought taken on that, or am 
I left with the mathematics I had the other day? 

A. siethinksyvoumaresleitawithethe 
mathematics you had the other day. As I stated 
previously, it was an estimate based on discussions 
with the local operators and so on and you have to 
recognize that it's not like selling a pound of nails. 

A pound of nails generally costs exactly 
the same thing in each store throughout the city; when 
you talk about woodflow, you may have different values 
for woodflow and you really start dealing in averages 
and generalities and really that is what we are talking 
about here is an estimate of the value of wood and the 
number of jobs associated with that value of wood and 
it occurred through discussions with the local timber 
operators. 


Q. Okay. The only reason I brought the 
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question up again, Mr. Multamaki, is I forgot to ask 
you: What are your qualifications, what are your 
qualifications to make that estimate? 

A. I guess if you are looking for 
qualifications, the estimate really was made or was a 
combining of the actual facts that were out there with 
respect to the timber operators. 

I guess I was the individual that simply 
assembled that data, asked the questions, assembled the 
data and came out with the number and really I guess 
the question was: What were the qualifications of the 
timber operators for hiring people who are harvesting 
wood or making the decision on how much they would pay 
for those jobs because they were really the ones that 
provided the information that I assembled. 

MR. AXFORD: I congratulate you for 
making an effort to make the estimation, but I think we 
would bring some evidence when we come to Red Lake of 
what those estimates actually meant on the ground and 
it's very difficult in cross-examination to bring that 
Out, bute Le thinks Chet point ris relatively ciear from Mr. 
Multamaki's earlier testimony that he doesn't have 
qualifications in economics and there may be another 
school of opinion on those numbers and the numbers are 


used in here to try and achieve certain objectives 
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because we have set out objectives in the course of 
trying to manage this wood and that was one of the 
objectives. 

So we have a professional forester making 
economic judgments. 

Q. Okay. I would then go to the next 
page in that same book and I am going to ask you to -- 
as you have that open, to take out Exhibit 889 and I'm 
looking for a comparison of the bottom of page 33 with 
the comments under Exhibit 889. 

MR. FREIDIN: 889, the title page says; 
West Patricia Land Use Guidelines. 

MR. AXFORD: (indicating) 

I show it as the second page of 889, 
there is a colour page and then the inside page shows 
B, Land Use Policy. 

Q. And what we are talking about is zone 
No. 22 at the top of the page covering Little Vermilion 
which if anybody on the panel wants to disagree with me 
you better say so, but Little Vermilion is a big 
chunk of the area of the Crown management that we are 
talking about, and it calls for a land use policy where 
the primary use of the area is commercial tourism. And 
Ltafitserightwins hene: 


"Where conflicts arise...the tourism 
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sector will receive priority." 

It says right in here at the beginning of 
the question. Now, I wonder if Mr. Multamaki can tell 
me how that fits with page 33, 4.9.1.2 Road Access, 
Item No. 1 and No. 4? 

MRaVIKENNEDY::) FASI® Eivstiofmalis, Mr: 
Axford, when you comment on that tourism sector where 
we see priority, I believe that is referring to the 
full statement which reads: 

"Where conflicts arise with the sport 

fish based commercial fishery and 

commercial tourism, the tourism sector 
will receive priority." 

Q. Okay. Maybe I should just read the 
last statement there. I could have read the whole 
thing: 

"Although timber harvesting will be 

permitted, strict controls on operations 

relating to access and aesthetics will be 
enforced." 

MR te MULTAMART <© (AT eSYes. VAndtin fact 
that was considered by the planning team when this plan 
was developed. If you turn to page 121 of Exhibit 814, 
that is Book 1 of the Red Lake Crown Plan, page 121. 


Q. %Mm-hmm. 
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A. There is a section entitled 10.2 Five 
Year Road Access. 

Q. I must have the wrong page 121 then. 
It's unfair to have two page 121 in the same book. Go 
ahead. 

A. Okay. Under 10.2, Five Year Road 
Access, the third paragraph, which is the largest 
paragraph on that page, it deals very specifically with 
the road access constraints placed on roads in the 
Little Vermilion Lake area. 

That in fact is part of the method with 
which we deal with this strict controls on operations 
relating to access and aesthetics will be enforced that 
you talk about in the West Patricia Land Use Plan. In 
fact what we have done is we have placed strict 
controls on road access which is in keeping with the 
West Patricia Land Use Planning Guidelines and in fact 
the two do agree. 

Q. I have no problem with that. The 
question I have for you - and if you want to use that 
one instead of this exhibit here, No. 889 - all I am 
trying, to) illustrateyissthat) therelisja conflicts of 
objectives -- or maybe I shouldn't say, I would ask you 
if the objectives in page 33, Item No. 1 and No. 4 are 


not possibly in conflict with the one you have just 
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mentioned? Is it possible to do both? 

Avaamlechnivikethaterssexactlye2t-e that: it 
is in fact possible to do both simply because the 
strict controls happen to be closed roads, it does not 
negate the fact that road access for timber harvesting 
or timber activities is in fact taking place. So the 
two I would say are complimentary. 

Q. And what I am looking for here is: 
have no problem with the paragraph you illustrated on 
page 121, that is fine, I am trying to illustrate that 
the objectives on page 33 and 34 don't square with the 
way you have treated it under 121. 

Leamnequrcer nanpyowith i221, bute it's 
relatively difficult to reach that 121 with the 
objective you set out on 33 and 34. I was hoping for 
some comment on that. 

AX) eLireitecouldyjust® haves arsecond7ie Mr. 
Axford, to review that I could perhaps give a more 
complete answer. 

THE CHAIRMAN: Ladies and gentlemen, I 
think we are going to take a 10-minute break at this 
time. 

We are with one court reporter, as you 
probably noticed. The other reporter unfortunately is 


ill in Toronto and, therefore, we are going to take 
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more breaks than normal because it is very trying and 
difficult for one reporter to handle the amount of 
testimony that is coming in in connection with this 
hearing. 

So we will break for 10 minutes and then 
come back. Thank you. 

---Recess taken at 9:35 a.m. 
---On resuming at 9:50 a.m. 

THE CHAIRMAN: Thank you be seated, 
please. 

Mra AXftorde 

MR. AXFORD: Q. Mr. Multamaki, you were 
refreshing ourselves on what the objectives were there. 

MR. MULTAMAKI: A. Certainly. I just 
wanted to make sure that Mr. Freidin was ready and 
available. 

MR. FREIDIN: Thank you. 

MR. MULTAMAKI: Yeah. I think really the 
issue that we are talking about is in fact whether the 
Red Lake Plan, the statements made in there under the 
objectives and strategies, particularly under the 
strategies, conflicts with what was stated in the West 
Patricia document and, in fact, when you look at the 
West Patricia document the last line it states: 


"Although timber harvesting will be 
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permitted, strict controls on operations 

related to access and aesthetics will be 

enforced." 

And when you look at the strategies that 
you were talking about on page 34 of the plan, the 
bottom line there is -- I apologize 33, we deal with a 
timber management strategy for access and in fact those 
strategies are to develop complete access on the Red 
Lake Crown Management Unit in conjunction with the 
strict access controls, for example in the Little 
Vermilion Lake area. So in fact the two are 
complimentary. 

And to carry that one step further, what 
is physically taking place on the ground is that the 
roads are being built for timber management purposes 
and they are in fact closed to the public under the 
Public Lands Act such that the strict access controls 
are in fact in place. So the two documents in fact 
compliment each other. 

MRESPAXPORDES OeleOkay.- What’ = am looking 
for then, Mr. Multamaki. I wonder if you would have 
found it somewhat difficult as a planner dealing with 
the West Patricia Land Use Plan that had not really 
been approved to almost do land use planning in the 


process of building roads and this type of thing? 
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MReMULTAMAKG:i RASS Lathink TC ys eflarreto 
say that having had approved guidelines and plans would 
have made the job I guess somewhat easier; however, 
that is not to negate what in fact did take place and 
the fact that we did have access to a lot of the 
background information and data that was collected 
during the planning process. 

Q. And again, I would be the first to 
congratulate you for the effort that you made doing the 
timber management plan without the benefit of a land 
use plan, but I would want to point out that the 
qualifications of the individuals writing the plan, you 
have readily admitted as a forester, don't necessarily 
qualify for doing land use planning, and that is in 
effect what you were doing. 

A. I don't think that that has been 
said. I think the qualifications that you were 
referring to earlier were the socio-economic ones. 

MR. FLEET: A. Mr. Axford, the timber 
management planning process, as the Ministry has put 
forward, has as its cornerstone a multi-disciplinary 
planning team. The forester is put forward as the 
author. In numerous meetings he will gain abundant 
access to a variety of disciplines on that team and 


those disciplines and those representatives by and 
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large would be the same as that available to somebody 
going through the district land use planning process. 

Q. Well, you may feel that way. I am 
not prepared to accept that yet because if we are 
dealing with a team that is essentially chaired by a 
forester, the other people really have to come to the 
counter and I think that is the issue. 

A. Not all planning teams. In fact I 
would say only some planning teams are chaired by 
foresters, many are chaired by district managers, many 
of those are not foresters. 

Q. Okay. And that takes us back but I 
am not going to spend any more time on the issue where 
the planning team comes from. I would like to -- I 
think we want -- I have got it as Volume 1, pages 1 to 
523-8 “LO vousnave alictab oni itnis? 

MR. FREIDIN: Volume 813A. What page? 

MR. AXFORD: Page 213. A number of other 
individuals have covered this page but I want to do it 
one more time, and I think quickly. 

Q. Can anyone tell me on page 213 what 
we have as a current list of values, if there has been 
any qualitative or quantitative analysis of the value, 
or if there is any relative weighting of the values; 


for example, is a garbage dump equal to a tourist camp 


Farr & Associates Reporting, Inc. 


24 


25 


McNicol,Kennedy,Churcher 26461 
Groves,Multamaki,Bisschop, 
Davison,Fleet 

cr ex (Axford) 


or is a moose lick equal to a mine. Anybody? 

MR. KENNEDY: A. Yes. There has been no 
weighting or qualitative ranking of these values or 
resource features. 

Q. Mr. Kennedy then, since you stuck 
your neck out, would you consider that perhaps there 
might be in the future some qualitative or quantitative 
analysis of these values? 

A. I can't see that happening in the 
foreseeable future, no. 

Q. Okay. I think that is adequate to 
suggest that there isn't and there won't be. I think I 
want Document 700 next that everybody is familiar with. 

And for Mr. Kennedy. On planning teams 
under the planning process Schedule A, Item No. 1, I 
tried to illustrate that there is a difference between 
the expertise of the stakeholders on economics and on 
socio-economics. And I wonder if you would consider 
any type of a community based representation on that 
team, perhaps elected or appointed? 

A. We have given considerable evidence 
on the makeup of the planning team and as full planning 
team members it's the Ministry's position that we do 
not feel that necessary. We have included advisors 


from time to time and we do use advisory groups on some 
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management plans across the province as the need has 
arisen. 

Q. That is fine. I thought that was 
what your answer would be. 

Mr. Multamaki, on page 4, about a little 
past halfway down the page after Item (c) it calls for 
direct verbal communication of the required 
information. Did you in fact have some instructions to 
not only to communicate by letter but to get out and 
talk to people about this? 

MR. MULTAMAKI: A. Do you mean during 
the preparation? 

Q. During the preparation of the Red 
Lake Plan. 

fae LOS ee elecliinkteethat st 3S Lair to say 
that during the plan preparation the planning team was 
asked or required to, you know, discuss the various 
activities that were proposed to take place or that 
were out there with the various stakeholders and 
groups. The district manager wanted us to, you know, 
continue communicating with the -- 

Q. How did you feel about that? When 
Vou dia “it, ‘did@itiiseensto. work ‘for vou? 

A. Well, as you know, Red Lake is a 


relatively small community, everybody generally knows 
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everybody else in some fashion or another and it was 
quite common, you know, to discuss a lot of the 
activities that were taking place in an informal 
environment both omen the office and out on the 
street, so to speak. 

Q. Did you find that process helpful? 

A. Certainly. I think that there is no 
question the Ministry, myself included as a member of 
the Ministry, had an understanding of where the 
majority of stakeholders were coming from and what 
their concerns and so on were. 

It was quite common, for example, for you 
and I to have discussions in your store for example or 
at the post office or whatever and, on a number of 
occasions, I think you made your views fairly plain. 

Q. Okay. The reason I asked the 
question is, I agree with you that that informal 
process initiated by the district manager was very 
helpful and I would ask you: In reviewing this Exhibit 
700 if you see any kind of a way that that sort of 
process would likely go on in somebody else's timber 
plan? 

A. It has been my experience that there 
is a great deal of informal discussion particularly 


with the various stakeholders that are affected by 
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timber management operations on a unit, and I think 
that goes without saying that that is fairly common 
right across the area of the undertaking. 

Q. Let me try it again. If we agree 
with the terms under 700 are we likely to see that 
beneficial process that you went through - and you may 
not be doing it again for Red Lake or for some other 
town - but would the next individual benefit from your 
knowledge of that piece of the process, would it be 
shown in here that they are likely to do the same kind 
Crething: 

A. I think it's very likely that they 
would be doing a similar, I guess, communications 
programeaseivdideas “a-unit (forester <> tilt would ystill -—- 
now, the next unit forester would still be discussing 
the activities with the various stakeholders and so on. 

Q. Well, I hope it does, but does it say 
SOmtG, dOsite? 

MR.@GROVES:= Avee Mrs Axford; at “least “in 
my opinion, that is what is happening, that is what is 
continuing to happen. It has happened in the six 
management plans that I have been involved with. 

Mr. Multamaki's replacement, Mr. Sidders, 
is out there actively now doing the same thing again. 


I don't think -- it's one of those things that is 
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happening and will always be happening. 

QO. I agree with you, that is the part of 
the process that works, it works well. I am trying to 
get somebody to show me in here where it says -- 

THE CHAIRMAN: Mr. Axford, are you asking 
in effect for a mandatory condition that this informal 
communication process-- 

MR. AXFORD:) I sure am: 

THE CHAIRMAN: --be required of the 
Ministry by way of a condition? 

MR. AXFORD: I sure am. The problem is 
that I am trying to get them to show me if it's in here 
or not and I guess it's not. 

MReCFLEETS OSS irra vVouspOoIntedStceout ee Le 
would be my interpretation that that paragraph you 
pointed out, that that direct verbal communication with 
required modification is indeed that direction, and 
some measure of that direction is also provided in the 
Class EA Document I believe. 

THE CHAIRMAN: Well, I guess in order to 
just sort of shorten up this line of questioning, I 
suppose, Mr. Axford, you will be suggesting-- 

MR. AXFORD: Yes. 

THE CHAIRMAN: © --a specific condition to 


be included when we reach Red Lake? 
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MR. AXFORD: Sure. Okay. 

OveerPage#o- LtemeNo266s ttesatalking 
about the map here and the values map and I'm back to 
the question we were talking about with the different 
kinds of values. 

Mr. Kennedy, would you consider putting 
this community that is dependent on the resource on 
that map? 

MR. KENNEDY: A. I think they already 
are in the sense that they are identified as patent 
land and on most of the maps that we use to portray 
values information it's quite clear that the community 
base is shown there. 

OvrnuGan Linotuget mec through totyou ‘that 
a community is more than patent land. 

MR. FREIDIN: Nobody said -- he said that 
the towns you are talking about are identified on maps 
which indicate in part patent land. 

MR. AXFORD: I think I have made the 
Dolnte 

Q. Page 7, Item 1. Mr. Kennedy again, 
would you consider saying anything that would direct a 
benefit to a particular geographical area; for example, 
it was illustrated in the Red Lake Plan that there was 


an effort to try and generate local employment. Would 
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you consider adding that in here? 

MR. KENNEDY: A. First of all, did you 
make reference to paragraph ii on page 7? 

Q. Under the -- actually I really want 
to reference 10) 11901270 think gitmsrithesoroup) ofeithemn 
having to do with the planning, the whole operation. I 
notice that that reference is made under the Red Lake 
Plan. I am trying to see if it could be done under 
more than one plan. 

A. I think that it is fair to suggest 
that a statement that the results of the timber 
management plan will contribute to job creation or 
Maintain jobs in a community but I can't see it going 
beyond that. 

QO. But you are not prepared to consider 
that the planning process should attempt to mitigate 
the development of the area in which it's working? 

A. I am sorry, I don't understand the 
question. 

Q. Okay. I am asking you if in the 
planning process that you are prepared to have a plan, 
a hypothetical plan attempt to promote development of 
that area. Can we use the resource of timber as a 
development tool? Are you prepared to make any kind of 


commitment in there like I saw in the Red Lake Plan 
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that said, where we are attempting to do more 
employment, we are attempting to help the mines in this 
way. 

A. I would suggest that by the very 
nature of the plan outlining the kind of activities 
that will occur over the five years right through from 
harvesting through to renewal and maintenance 
activities, road construction, that there is an 
indication of the work effort that is forecasted to 
occur over the five-year term and, in that regard, it's 
an indication of the kind of job opportunities that 
Will either be maintained or in fact promoted. 

One "Okay. “Tomshorteny that," we are 
prepared to introduce at Red Lake that we want to see 
some kind of use of that resource to do economic 
development. 

Page 8, No. 15. Would you consider - 
again to Mr. Kennedy - more planning for regional 
linkups, more integration with Ministry of Transport, 
more integration with economic development objectives 
in the construction of roads, or would you consider it 
in a more formal way than I see here? 

A. You are referring now to access road 
construction? 


Ors Sure. 
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ApeeOrt Gathewtopeom my meadeuscan t think 
of any submissions made by either ministry involved in 
access where they have asked for such involvement and 
the fact that we are managing the timber resource and 
we are planning access for timber, I don't see that it 
would be necessary to go any further than we already 
have, which is to involve the local regional offices of 
those organizations. 

MRin DAV ISON: eeA. SeMretAxiordie if [ could, 
just a few points here. I think Manitouwadge is ina 
very Similar situation to Red Lake in that it‘s at the 
end of the road. Manitouwadge for years has been 
trying to hook up with the communities of Longlac or 
the community of Hornepayne. 

What the community did was they asked 
that all the logging operators, the Ministry of Natural 
Resources come in and discuss their plans, the timber 
plans, where they were going to go and then following 
that they were the proponents and they contacted 
Ministry of Transport to talk about if they would look 
at funding a linkup. 

Q. Well, I appreciate that, Mr. Davison 
and I couldn't agree with you more, that is an 
excellent example of what I am trying to illustrate, is 


that the initiative has to come from elsewhere, and in 
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Spite of an overriding social and economic need for a 
road MNR said: Come to my counter, we are not going to 
do it unless you beat us up a little bit. And I am 
asking Mr. Kennedy if you could -- 

MR. FREIDIN: They didn't say that. 

MR. AXFORD: No, sorry. Excuse me. 

THE? CHATRMAN< "Well, Mr." Freidin, sdon jt 
get yourself too upset. 

MR. FREIDIN: I'll bite my tongue. 

MRE SAXKFORD TAD 11S bpite-my’ tongue too 

Q. Mr. Kennedy, is it possible that you 
would consider more of a perhaps informal process that 
perhaps we talked about for the planning within the 
Town of Red Lake as Mr. Multamaki has suggested? 

Would you consider such an informal 
process within MNR and the planning, that they do 
undertake some discussions with the Ministry of 
Transport or Ministry of Northern Development in order 
that the work they do -- they have got the bucks on the 
road issue and the roads are essentially being made for 
timber, would you consider that you might have a role 
in running those levers of economic development for the 
benefit of the community there? 

MR. KENNEDY: A. For the benefit of the 


communities you said. I would suggest that when we are 
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dealing with the planning of timber access roads that 
once the locations have been determined and the plan is 
being implemented that Ministry of Natural Resources 
and forest industry staff look at a variety of sources 
of funding to have the roads constructed. That 
includes Ministry of Transportation operations as well 
as Ministry of Northern Development and Mines and, as 
such, I would say that there is discussions that take 
place in regards to funding road proposals and the 
proposals that would be being put forth in this case 
would be roads that had been planned for timber access 
purposes -- excuse me, timber management purposes. 

Q. Well, I think that is fair enough to 
illustrate what MNR's position has been in the past and 
what it's probably going to be in the future again. 

I would ask you to turn to’ page 9, Item 
(b)(i)eand@againg for MneekennedyAriethinkaseDosl 
read -- have I missed or does it fail to say economic 
in there anywhere? It says the environmental analysis 
of the alternatives. 

MR« BISSCHOP: soA.8'°Mrw Axford; when we 
use the term environmental, we use it in the sense as 
the word environment is defined in the Act and that 
includes the total environment including social and 


economic concerns. 
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Q. That is fair enough. 

MR. AXFORD: And I think that is my point 
also, that it does include economic and that it's 
difficult to include economic when the attitude has 
been solely for timber harvest. There are other things 
that can be done. 

THE CHAIRMAN: Well, Mr. Axford, you are 
going to have an opportunity in your side of the case 
to make those points. 

MR. AXFORD: OKay. 

One Pagemlaaweptem (Gg). Page i2, Lten 
(g). We were talking a little while ago about the 
difficulty with the line change on Little Vermilion 
that really is no responsibility -- I suppose 
responsibility, but no financial responsibility. Under 
Item (g) is there any such thing as any one side or the 
other being awarded costs on a bump-up? 

MRRP REED IN 2.6iNo-. 

MR. KENNEDY: Not that I am aware of. 
There is no -- there is nothing built into the timber 
Management planning process which establishes 
irabwelptcies=ande.— 

MREWAXEORDGay Ow Iilatewis exact Lyswhatit 
am looking for. Would you consider that there is any 


need to establish liabilities at any point? 
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MR. KENNEDY: A. I would suggest that 
that is a legal matter that none of the panel members 
would be able to comment on. 

OfSmEWOllL CG 27 Ole 

MR. FREIDIN: There is some question as 
to whether this Board can in fact impose a term and 
condition that can give rise to that sort of result. 

MR... AXE ORDcaO..) « Ablenioht aewWithout 
getting into the legal side of it, have you ever 
noticed that in the course of trying to negotiate an 
area of concern that one individual or another appears 
unnecessarily to be dragging their feet? 

MR. KENNEDY: A. Yes, I have. 

Q. Would any kind of an incentive be of 
any assistance to hurry them along? 

A. I think you would have to be a little 
more illustrative in your question if you want an 
answer. 

Q. If there was anything at risk for the 
person dragging their feet, would they be more likely 
to make an agreement? 

A. You are suggesting that we afford 
them some salary dollars during the discussion period? 

Q. No, I am not suggesting any 


particular manner in which costs would be afforded, I 
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am just saying, if there was some dollar bill attached 
in some way, shape or form would they be less likely to 
drag their feet? 

A SS Againy ——#l “mm sorry, Inollihave’ toi ‘ask 
you to repeat the question. 

Q. Okay. You know there have been a 
number of negotiations over areas of concern. 

AY veres : 

Q. Now, let me be more specific and make 
it easier now. I'll give an example. 

A. Thank you. 

Q. "x" person has a lodge somewhere, 
they think they need a five-mile buffer essentially - I 
shouldn't say buffer - five-mile no-cut limit. The 
wood industry comes along and says: Well, you know, we 
could protect your values and, you know, you only 
really need a half a mile, somewhere in there. 

There is a negotiation process, the 
tourist operators can drag their feet to an infinite 
degree and cause all kinds of stink and that sort of 
thing and there is nobody at risk except the timber 
company hasn't got any timber to cut. 

Is there any mechanism or can you suggest 
that it would be worthwhile having any pressure on 


either side to come to the negotiation; pressure might 
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not be money, pressure might be MNR making a 
determination on their own. 

A. Well, I think that when you say 
pressure, that there is some pressure in the sense that 
in a timber management plan we are making the 
assumption that the plan is being produced for that 
area, there is stands that have been allocated for 
harvest and there is a discussion occurring, as 
suggested in the tourism guidelines, with the two 
parties that are directly involved trying to resolve 
their differences. 

And I think in that very sense that there 
is some pressure in that there will be a decision made 
in the timber management plan presumably with the 
involvement of those individuals that are directly 
involved. 

Q. All I am looking for there, and we 
would be coming back with terms and conditions that 
illustrate it, is it appropriate to have some type of 
pressure? What that type of pressure is -- 

THE CHAIRMAN: Well, there is pressure in 
what I think Mr. Kennedy is alluding to in the sense 
that there is a defined time line for the presentation 
of the plan, there is negotiations that go on, but if 


the negotiations, as we understand it, are not 
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successful by such and such a time, then decisions are 
made. And, therefore, there is the incentive I would 
suggest for the parties to either reach accommodation 
on their own or see some kind of decision imposed which 
May not be in accordance with what they want. 

MR. FREIDIN: Sounds like... 

THE CHAIRMAN: That applies to everything 
obviously except this hearing. 

MR. AXFORD: I think in the same manner 
of this hearing, these things do go on leg to leg 
levels and it's a difficult problem and unless there is 
some incentive to come to agreement -- 

THE CHAIRMAN: Like the power to award 
costs or not? 

MR AML ORD2w eres Chatetyperot thing se-It 
may be like the power to award costs, but perhaps not 
that power. So I don't get myself in a legal mess 
there. 

THE CHAIRMAN: Well, we Know all about 
not having the power. 

MR. AXTFORD See Okay. were chinkeat that point 
I would like to leave that document and all I want to 
illustrate -- I am going to close here. 

I just really want to illustrate that in 


the cross-examination that we have done that there is a 
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difference between the processing and the extracting 
community and that MNR has difficulty with the process 
and the experience to deal with the economics -- the 
social economics of that extraction community in a 
positive way, and not only is it difficult to address 
in the past but in the future it doesn't show in the 
planning process that they have an obligation to deal 
WicheeaLt. 

And!) Te thankeonedocumente-.ifenecanegeceit 
here - it looks like 853. Do you want to check that. 
It's really hard to read again, this. (indicating) 

MRE. FREIDINGS BS 535 

MR. AXFORD: Item No. 2, it's at page A. 
Item No. 2 indicates that MNR in their opinion has a 
professional judgment. And all I am trying to 
illustrate is that the professional judgment is very 
professional in the forestry side but it is 
substantially lacking in the socio-economic side and, 
as a result, it's extremely difficult to make those 
economic balances when the individual or individuals on 
the planning team don't necessarily have the background 
in economics or in social economics. 

And I think the other thing that I would 
like to mention is that the Board under the Ontario 


regulation here, I think -- 
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THE CHAIRMAN: The Rules of Practice you 
are referring to? 

MR. AXFORD: Yes. What it says is you 
have got a little room to move and I think right here, 
Item No. 4 and 5. 

All I'm trying to illustrate is that you 
do have the power to insert the socio-economic aspect 
into timber management planning and I would wish that 
when we come with those terms and conditions that we 
want that you would do so. 

THE CHAIRMAN: Thank you, Mr. Axford. 

Well, ladies and gentlemen, we are now up 
to the point in time where we can start the Ministry of 
the Environment's cross-examination. 

Do you need a few minutes, Mr. Campbell, 
to change places? 

MR. CAMPBELL: I think that would be 
helpful. Thank you, Mr. Chairman. 

THE CHAIRMAN: All right. We will take 
10 minutes at this time. 
==—RecessetakenSatelosz0zalm: 
=s——Onuresumingeats107358a sme 

THE CHAIRMAN: Be seated, please. 

Mr. Freidin? 


MR. FREIDIN: A couple of undertakings 
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that I would like to address, Mr. Chairman, we are 


hopeful to be able to address all of these in very 


short order, but two. 


One was a question arising in relation to 


the Red Squirrel Road and whether in fact the FEPP 


applied in that particular case. 


We were asked 


The answer is yes. 


to provide a copy of the 


project summary and the environmental checklist, if 


they were in fact prepared. 


Is that the right term, 


the summary report, Mr. Bisschop? 


MR. eBISSGHOPR: 
MR. FREIDIN: 
documentation were prepared 
time. (handed) 
THE CHAIRMAN: 
MR. FREIDIN: 
project report and the-- 
THE CHAIRMAN: 
Exh bt Gao b0. 
MR. FREIDIN: 
is the last document. 
THE CHAIRMAN: 
these under the one exhibit 


MR. FREIDIN: 


THE CHAIRMAN: 


Yes, project summary. 
Project summary. Such 


and I'll file those at this 


Thank you. 


The first document is the 


I think we are up to 910, 


--environmental checklist 


So we will file all of 


number? 


Yes, I would suggest we do. 


Thank you. 
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MR. FREIDIN: Just refer to it as project 
summary and environmental checklist, Red Squirrel Road. 
---EXHIBIT NO. 910: Project summary and environmental 

checklist re: Red Squirrel Road. 

MR. FREIDIN: The other matter I would 
like to address, Mr. Chairman, it arose during a 
discussion I guess between you and Mr. Bisschop 
regarding bump-up and term and condition 25(g) as to 
whether in fact a contingency plan could in some how 
circumvent the intent of a bump-up request; and, that 
is, to prevent activities occurring in a certain place 
and in a certain manner. 

We have taken a look at 25(g), we agree 
there is some ambiguity. We will amend that term and 
condition to make it clear that it is not the intention 
of the Ministry to have contingency plans in fact 
circumvent that. 

If I might, I have a draft wording and it 
might be clearer to what in fact we are going to be 
driving at, and this will be cleaned up, but basically 
we would add the following to that term and condition: 

Partial or conditional approval of a 

TMP cannot authorize the implementation 

of any activities which are the subject 


of a bump-up request which has not been 
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denied by MOE or which has resulted in an 

individual environmental assessment being 

required. In addition, a contingency 
plan as contemplated by term and 
condition No. 19 is subject to the same 
limitation. 

Nowymthateistdratlt, epucelethink that 
indicates the intent that we will try to in fact make 
sure is conveyed clearly when we provide the amendment 
to our draft term and condition 25(g). 

THE CHAIRMAN: Very well. Thank you. 

Mr. Campbell? 

MR. CAMPBELL: Thank you, Mr. Chairman. 
The first matter which I want to deal with today has to 
do with MOE involvement in the planning teams. We have 
an outstanding obligation to report ‘to you on this 
Matter. PIothinkSiteis*fair tofsayethatidiring 
cross-examination two issues arose regarding MOE 
involvement with planning teams for timber management 
plans. 

Those issues were, first, whether MNR 
should be required to provide to MOE specific notice of 
the commencement of each timber management planning 
process; and, second, the question of whether MNR 


should extend an open invitation to MOE to permit MOE 
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at its discretion to be a member of a timber management 
planning team from start to finish. 

With respect to the first item it would 
be our submission, I believe it's concurred in by MNR, 
that there is no need for such notice in that if draft 
term and condition No. 5 is approved by this Board that 
matter is already addressed, and certainly from MOE's 
perspective it's addressed quite satisfactorily. That 
term and condition speaks to providing a list of all 
plans to be prepared over the next year. 

Now, ktinerelati ons.tos.cem=NoO.vis —-— rather, 
in relation to need for item No. 2 rather, on October 
10th I indicated that MOE's position was that it would 
be beneficial if MOE could from time to time at its 
discretion be a member of a planning team from start to 
finish. 

Now, since making those remarks we have 
discussed the matter with Mr. Freidin, we have 
discussed the evidence of MNR which describes the 
distinction made between members of a planning team and 
advisors to a planning team, the important distinction 
perhaps being that members are limited to MNR staff 
and, in the case of company-prepared plans, the 
company's forester as well. 


MNR has explained that the main reason 
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for that distinction is that they feel they, being MNR, 
are accountable for the decisions made in that process, 
they carry the direct responsibility and that, while 
members are expected to attend all planning team 
meetings, there are additional obligations; for 
instance, it's not uncommon for members of the planning 
team to have responsibilities for writing portions of 
the plan. 

Now, the position that MOE is putting 
forward to the Board on this matter is that, given 
those particular responsibilities that go with 
membership, it isn't desiring really either membership 
on a planning team or advisor status; rather what MOE 
wishes the opportunity to have an MOE representative at 
his or her discretion attend timber management planning 
team meetings, receive all documentation that is 
distributed to the members of the planning team and to 
participate fully in discussions of the various subject 
matters addressed at that team's meetings. And, of 
course, that involvement would be on advance notice to 
MNR because it would be in response to the list of 
plans that were going to be prepared. 

Now, I think it's also important for the 
Board to understand that we believe that position is 


appropriate and that the purpose of the request is that 
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MOE has some decision-making responsibilities on 
bump-up requests and, as such, MOE believes that the 
opportunity to become involved in this matter will 
assist in its ongoing understanding of the timber 
management planning process. 

Because of MOE's responsibilities 
regarding bump-up requests, it believes that membership 
on the planning team with all of the accompanying 
responsibilities, including decision-making, could be 
seen as inappropriate. 

I have discussed this matter with Mr. 
Ererding-— 

THE CHAIRMAN: Why, conflict of interest? 

MR. CAMPBELL: Yes, directly. It seems 
to us that if MOE is involved in making decisions on a 
plan directly and then is seen as the arbiter of 
bump-up requests that there could be a perception of 
conflict in that situation, and that is one which we 
recommend to the Board be avoided. It is not essential 
to MOE's purposes in participating in the planning team 
exercise that it carry those responsibilities. And, as 
EeSa Vaio 

THE CHAIRMAN: Mr. Campbell, how do you 
avoid that situation where in the course of a timber 


management plan even if MOE attends a meeting and sees 
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something occurring that in its view is environmentally 
undesirable and makes its views known clearly to the 
planning team that that would be unacceptable to the 
Ministry of the Environment and the planning team 
thereupon defers, if I might put it that way, to the 
Minister of the Environment's position and follows that 
advice. 

Now, why is that any different than when 
the Ministry then views a bump-up request at a later 
date that there is not a perceived, or could not be 
perceived conflict in that situation? 

What I am suggesting is to have the 
Ministry operate in a pure fashion to the extent that 
there could never be a perceived conflict of interest 
would mean an abrogation to some extent of its 
responsibilities in the preparation of the plan. Would 
that not be the case? 

MR. CAMPBELL: I think what we are trying 
to say,tMr.sChairman?® tsegthabeMObneingtakingsup this 
opportunity to participate fully is not intending to 
take on direct responsibilities for plan presentation, 
nor does MNR wish it to do so. I think we really agree 
that this approach both gives MOE an appropriate window 
on the process while at the same time avoiding just the 


kinds of difficulties that you spoke of. 
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If MOE has a concern that there is an 
environmental problem with something that has been 
proposed, that will be documented in the minutes, it 
would be recorded. There is no intention that there is 
some kind of silent partner either minuted or 
otherwise, as I understand it in my discussions with 
Mr. Freidin, and that would be documented as in every 
other case. So it would be a very open and public 
participation. 

The fact of the matter is though that MNR 
carries the responsibility for plan approval and we 
think it inappropriate to diffuse that responsibility 
and we don't feel that participating in the way 
described in the planning process and in the planning 
team meetings would diffuse that responsibility at all. 

In any event, Mr. Chairman, we have 
discussed -- this has been a matter of ongoing 
discussions with Mr. Freidin and myself and I confirm 
that -- I am advised that MNR is in agreement with this 
resolution of the matter. I should also advise the 
Board that we don't feel that a specific term and 
condition regarding this matter is necessary. 

Perhaps just in closing I should ask Mr. 
Freidin on behalf of MNR to confirm the agreement 


between the two ministries to put these arrangements in 
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place. 

MReaPRETDIN= Yes eipietcantindacate that 
Mr. Campbell has indicated the bottom line of our 
discussions accurately. 

THESCHAURMAN A! Allright: 

Gentlemen, with respect to your last 
comment, Mr. Campbell, of not referring to this 
arrangement by way of a specific condition of approval, 
would you not suggest that something should be 
documented in terms of this agreement so that 
everybody - if the Board also agreed with this proposed 
disposition of the issue - that the role of the two 
ministries were clarified to the extent that there is 
novuncertaintysany the®publiacisimindwasi totwhy: alton 
example, the Ministry is not part of a planning team? 

It's fine to have your arrangement behind 
the scenes and it's fine to even have a memorandum of 
agreement between the two parties, but it would be the 
Board's view I think that what the public will see with 
any approved planning process emanating from this 
hearing would be a process which also includes a 
variety of "conditionsiofGapprovaly “andsiteathis 
arrangement were documented in that place, would it not 
provide the public with a much more clear understanding 


of what the relationship with respect to this issue is 
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between the two ministries? 

MR. CAMPBELL: Yes, I think so, Mr. 
Chairman. I think we could -- I guess what I would 
Suggest is that if the Board referred to this matter in 
its reasons, if we prepared a summary which basically 
would be an editing, to put in more elegant words, what 
I said inelegantly in the transcript, and that could 
Simply be appended into the Board's Reasons for 
Decision, that would be a communication of it and the 
issue would be resolved. 

I just don't feel that perhaps something 
where there has been an agreement and it is going to be 
implemented accordingly in the Board's decision that it 
needs to be included in the terms and conditions. 

THE CHAIRMAN: Well, with the exception 
that where you are dealing with issues of which there 
is probably actual or perceived public concern. I 
think it would be the Board's view that it should be 
documented in such a way so as to flag those concerns 
and provide the public with an easy answer that is in 
front of them without having to wonder what the - not 
secret arrangements - but what the behind-the-scenes 
arrangements in fact are. That is all. 

MRE BCAMPBELUe Os Thateisifine: 


Now, Mr. Chairman, before commencing my 
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cross-examination, I would ask that the Board mark as 
the next exhibit number a green binder which has been 
placed in front of you, and if I can get a number on 
this, then I will explain to you what it is all about. 

THE CHAIRMAN: Exhibit 911. 
———F XH EB Plan eo Lae: Green binder produced by MOE. 

MR. CAMPBELL: Now, the Board will see 
that the binders have two tabs in them, a Part 1 anda 
Part 12: 

THE CHAIRMAN: We like Part 1. 

MR. CAMPBELL: I knew you would. I 
however am going to address Part 2 first. 

What Part 2 consists of - and there is an 
index behind the tab - it consists of excerpts from a 
variety of plans and a variety of topic areas. There 
are basically six plans and there are excerpts from all 
six plans grouped together with respect to Table 4.11 
of the Timber Management Planning Manual, with respect 
to stand listings, with respect to Table 4.12 and 
various planning records as are listed in the exhibit 
in the index behind the Part 2 tab. 

That section of the document is all 
numbered consecutively and I will be referring to it 
regularly in my cross-examination. 


I should advise the Board that on the 
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index page we show under Section A the date of 
certification by the forester for each of the plans 
from which these excerpts were drawn. They are all 
1989 dates and they range from February right through 
to the end of September. 

Now, these excerpts are taken directly 
from plans that are filed with the Ministry of the 
Environment, Environmental Assessment Branch. They 
have all been forwarded to that Branch by MNR. It is 
not always possible, based on the documentation that 
comes forward, to determine whether these are final 
plans or plans that are going up through the approval 
process, but, in any event, we have included the 
certification page in each case for each plan which has 
a Signed certification by the forester who has prepared 
the plan, that it's been prepared in accordance with 
the Timber Management Planning Manual. I believe that 
is the wording in the certification in any event, and 
Lbeserignt theremingthe books#for "you Sto *Vook Yat: 

Obviously in entering this material, I 
have spoke to my friend Mr. Freidin about the question 
of proof of this material and I can advise the Board 
that he is happy to have it entered as being exactly 
what it purports to be, timber management planning 


material forwarded to MOE by MNR and I, therefore, am 
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relieved of any future obligation to call an 
appropriate mail clerk to prove that in fact they were 
received and, of course, there was never ever any real 
question of having to do that, and Mr. Freidin has 
kindly consented to the matter -- to the material being 
approved simply by filing. 

Now, Part 1 which as you noticed is now 
empty, we will be filing various materials in the 
course of the cross-examination, most of them are 
simply -- there is some new material, there is a lot of 
material that is basically just amendments, suggested 
or proposed amendments to various tables and so on in 
the Timber Management Planning Manual. 

I want to be clear that we will be making 
in the course of cross-examination specific suggestions 
and proposals which we believe are workable and address 
some of the problems which we perceive with the 
planning process. 

I want to point out that these are not 
yet final proposals that we are making to the Board. 

We want the views of this panel with respect to those 
proposals and we would welcome the views of MNR and 
other intervenors in the hearing before we finalize 
these proposals into possible terms and conditions 


which we might suggest. 


Farr & Associates Reporting, Inc. 


24 


25 


McNicol,Kennedy,Churcher 26492 


Groves ,Multamaki,Bisschop, 
Davison,Fleet 


THE CHAIRMAN: Well, when you say you 
want the views of the panel, I take it you mean just 
through our normal inquiries as we -- 

MR. CAMPBELL: I'm sorry, I meant the 
witness panel not the Board, Mr. Chairman. 

THE CHAIRMAN: Right. Okay. 

MR. CAMPBELL: Although I would love to 
have the views of the Board as well but, generally 
speaking, I am not that lucky. 

THE CHAIRMAN: You will have to wait for 
that for some time yet. 

MR. CAMPBELL: I meant the witness panel. 
And what we hope to address with these proposals, Mr. 
Chairman, is a difficulty which you raised in the 
transcript on October 18th and the words I am going to 
read can be found at Volume 149 at page 25745 where 
you, Mr. Chairman, stated the following: 

",.-1t appears to the Board that, on the 

one hand, parties are calling for more 

and more explicit documentation and, on 

the other hand, they are calling for a 

process that is understandable and 

traceable by the public. 

And speaking again for myself, and 


perhaps my colleagues, which way do we 
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Jo-a 

Now, Mr. Chairman, over the next few days 
we hope to point you through this cross-examination in 
some specific directions which we believe may be 
helpful in addressing that difficulty. 

I would like to emphasize again though, 
do not assume that these are final proposals from the 
Ministry of the Environment. We believe they are at 
least thoughtful proposals and we don't put them 
forward lightly, but we do welcome comments from all of 
the parties, including MNR, on the matters that I will 
be raising. 

THE CHAIRMAN: Well, Mr. Campbell, that 
is precisely why, in the Board's Rules of Practice - 
and we have given some considerable thought at the 
Board - to where the Ministry of the Environment should 
be addressing these matters in the process and that is 
one of the reasons why your client finds himself at the 
end of the process, because the Board feels strongly 
that you should have the benefit of hearing all 
parties, not just the proponent's but those in 
opposition and others in support as well before, in 
effect, the Ministry of the Environment's position is 
finalized. 


The reason being is, the Board views the 
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Ministry as a regulatory agency that is in a sense 
neutral in that you are not necessarily supporting an 
application nor opposing an application, but if I might 
use the cliche, protecting the environment and, as a 
consequence, we would like you and your client to have 
the benefit of all submissions before your conditions 
are finalized. 

That doesn't, by the way, take away your 
obligation to file draft terms and conditions at the 
appropriate time so that the parties, including all of 
them, know what at least the preliminary views of the 
Ministry are. 

MRes GAMPBELI 2a Thankyou, “Mrs Chairman. 

And those sediments are of course exactly 
the approach we have tried to take and we do feel that 
there are some responsibilities that go with that 
position that the Board has outlined and I hope we will 
demonstrate that we take those responsibilities 
seriously. 

In any event, gentlemen -- 

MREMERE DD UN sAnd wiMige Ghaiirman 7 eit 1 
might just add for clarification. Mr. Campbell made 
the comment that the Ministry of the Environment wanted 
views of this witness panel and would welcome the views 


of MNR and others before they finalized their terms and 
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conditions. 

I assume that in indicating that the 
views of MNR and others, but in particular MNR, may be 
forthcoming after this cross-examination, is partly in 
recognition of the fact that maybe some of the 
propositions being put forward are matters which the 
Ministry would have to consider before formally 
indicating agreement or not with the proposal. 

THE CHAIRMAN: Yes, and we would also 
like you to consider - although we will discuss it 
later today - the negotiating process which we have 
introduced in draft form because there may be a 
finalization of conditions or positions of all parties 
subsequent to those negotiations as well, including the 
Ministry. 

MR. CAMPBELL: And I appreciate Mr. 
Freidin's remarks, Mr. Chairman. We do have though 
available on this panel some very specific MNR 
expertise in these areas and I believe that there are 
several propositions about the material that we will be 
able to establish apart entirely from a final MNR 
position on some of them. 

CROSS-EXAMINATION BY MR. CAMPBELL: 
One .NowsAl ifeeigicouldiiturn thenwtto the 


panel. Gentlemen, I have never before cross-examined a 
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Daneleolrpelgqncepeople= ledonetsthink, certainly if I did 
it was earlier than these hearings, but I think 
actually this is the first time I have ever 
cross-examined so many people all at once. 

So I am going to try and sort of lay down 
an operating procedure. I am going to focus my 
questions basically on Messrs. Kennedy, Multamaki, and 
Bisschop as representing three areas of expertise in 
the qualifications; Mr. Kennedy in timber management 
planning, Mr. Multamaki both in timber management 
planning and the specifics of the Red Lake Plan, and 
Mr. Bisschop as an environmental planner. 

I recognize that there is additional 
expertise on the panel on timber management planning 
and other matters, I will be touching upon them, but I 
would ask the other panel members to let me know if you 
have got any disagreement or concern or if you want to 
correct any of the answers that are given by this 
central grouping in the panel. I obviously don't want 
to find myself in the position at the end of the day 
where I hear about significant disagreements long after 
the topic has gone by. 

So I would ask you to feel free, if you 
have got an additional perspective you want to bring to 


the matter, to bring it up as we go along. 
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MR. CAMPBELL: And Mr. Freidin will 
recognize that the last thing I want to have happen is 
to hear that different view on redirect when I'll have 
no opportunity then to explore its basis. So I want it 
now -- 

THE CHAIRMAN: Which is where Mr. Freidin 
would like to bring it up. 

MR. CAMPBELL: So I want it as we go. 

MR. FREIDIN: You are not devious like 
that. 

MR. CAMPBELL: And I would like to be 
clear that if I don't hear from you as we go, I am 
assuming and I will be asking the Board to assume, that 
there is no disagreement, concern with, or correction 
required of the answers given by the central panel -- 
central members of the panel. 

MR. FREIDIN: I am not too sure whether 
in fact you, Mr. Chairman, or Mr. Campbell through that 
submission can in fact saddle the witnesses on this 
panel with that particular approach. 

MR «CAMPBELLcam Wel LieMr 2 Chagivmanys I fam 
left in the horns of a dilemma; I either having 
established something then have to canvass the whole 
panel, .or IE»can.dowit this iway? 


I think it's a lot more efficient to do 
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it this way and I'm trying be as fair about it as I 
can. 

Mise GR ELDILN2 All Le amnedoang,eMr. 
Chairman, is just covering the possibility that 
everything doesn't pop into the heads of the witnesses 
at a particular point in time where it's convenient to 
elaborate on a point, it may get missed, and I don't in 
any way feel that that is an appropriate basis to limit 
my re-examination. 

THE CHAIRMAN: No, no. Throughout the 
cross-examination, why don't we proceed on this basis: 
Panel, if you have any major disagreement with the 
questions put to the three members the panel by Mr. 
Campbell, indicate your disagreement. 

If something occurs to you throughout the 
length of the entire cross-examination that you feel 
must be addressed of something said earlier, jump in at 
that point and advise the Board what it is and then we 
Will leave you to the mercy of Mr. Freidin's 
re-examination to clarify anything further. 

And by the time the whole panel is 
finished, Mr. Campbell, we will assume that that is the 
evidence before us. 

MR. CAMPBELL: All right, thank you. 


Thank you, Mr. Chairman. 
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And the only thing I would ask the panel 
to perhaps adjust slightly from your remarks is, I 
don't really care whether you disagree with my 
questions, what I am worried about is if you disagree 
with someone else's answer. That is what I need 
addressed. 

Q. Now, Mr. Kennedy, I think my first 
question is for you and it has to do with the 
structuring of the approval which you are seeking and 
the draft terms and conditions which have been filed. 

Am I correct in reading that material 
that it is MNR‘'s intention that the Timber Management 
Planning Manual as amended by the terms and conditions 
and the balance of the terms and conditions - let's 
take those two documents, the Timber Management 
Planning Manual and the terms and conditions - those 
two documents taken together will be the documents 
which guide timber management planning in Ontario, if 
the approval is granted in the way you seek? 

MR. KENNEDY: A. Yes. We have outlined 
in eour*term*and= condi troneNoeoO) in ExXhibates,00Mitheat 
very point. 

O27 Al igh tere suUstewance tompe 
absolutely clear about that. So the guiding documents 


Will be the Timber Management Planning Manual and the 
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terms and conditions, and that in terms of the 
documents which guide timber management planning in 
Ontario, the Environmental Assessment Document as filed 
will not be one of the documents which will so guide it 
once the hearing is over and assuming an approval is 
granted the way MNR has requested it? 

A. Yes. We have put forward a proposal 
that the terms and conditions would be a stand alone 
document. I understand that that was the subject of 
some discussion last week, that there was going to be 
further discussion on, but that is the proposal to 
date, that the terms and conditions would be stand 
alone and that the Timber Management Planning Manual 
would be revised to incorporate the items of process 
from the Class EA Document, Exhibit 4, and any other 
outcomes of the hearing. 

THE CHAIRMAN: Well, Mr. Kennedy, that 
includes as well any collateral documentation referred 
to in the Timber Management Planning Manual such as the 
provincial guidelines. Would that not be the case? 

MR. KENNEDY: Yes, it does. 

MReSCAMPBELL3 =" O. AblMirighnt.ee Now; Just 
so I want to be absolutely clear in my understanding of 
your answer and it is simply this: That the 


Environmental Assessment Document itself filed as 
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Exhibit 4 is not included in that group of documents 
which I have classified as being the documents which 
would guide timber management planning in Ontario if 
the approval is granted; it's the Timber Management 
Planning manual and the terms and conditions, those two 
documents taken together which will be the documents 
which guide timber management planning in Ontario; is 
that correct? 

MR. KENNEDY: A. And so that we are 
clear we are talking the same thing, I am making the 
assumption that the Timber Management Planning Manual 
has been revised to incorporate the outcome of the 
hearing. 

Q. Yes. Given that, the answer to my 
question I take it is yes? 

A. geiina tees tcornecc: 

On veTRhankgvouc 

MR. FREIDIN: And, Mr. Chairman, just for 
my Clarification and perhaps to assist me in terms of 
what I may want to request this afternoon, can you just 
indicate again what your comment was regarding 
guidelines? 

THE CHAIRMAN: Well, it is obvious from 
what we have heard in the evidence that heed has to be 


paid in the timber management planning process to 
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various guidelines such as the fish habitat guidelines, 
the tourism guidelines, et cetera. And to the extent 
that those are collateral documents which must be 
referred to in the process and are referred to in terms 
of the Timber Management Planning Manual, they would 
also form part of the guiding principles, if I might 
put it that way, of timber management planning in 
Ontario. 

So you have the stand alone document of 
the Timber Management Planning Manual, you have as well 
the draft terms and conditions, but there are still 
other documents outside those two documents which must 
be referred to and paid attention to in terms of timber 
management planning in Ontario. 

MR. KENNEDY: And, Mr. Chairman, I draw 
your attention to the fact that I believe the majority 
of those manuals are outlined in draft terms and 
conditions 40 and 41 that deals with the time to time 
revisions of those manuals. 

THE CHAIRMAN: That's right. So I guess 
what I am saying, if somebody wants to have an 
appreciation of what is encompassed within planning 
process they can't just look at the two documents you 
referred to, they would have to also take into account 


this other list of documents, as you say perhaps 
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26503 


mentioned in condition 40 through 42 or whatever those 


numbers were. 

So it's not just the two, that is the 
only point I am making. Does that clarify your 
question? 


MR. FREIDIN: The Ministry agrees with 


that and I would just indicate that this afternoon -- 


THE CHAIRMAN: Mr. Kennedy finds the fact 


that the Ministry agrees -- 
MReSFRELDING@SNO Sh cthinkeheetinds §t 


will probably cost him a quarter. 


I would just indicate that this afternoon 


that some of my remarks in relation to the proposed 


direction will be related specifically to the paragraph 


where you indicated people should be considering 


amendments of some of the documents including the 


guidelinés. %D) dont wantetoeget@into=that#rignt now, 


just wanted to -- 

THE CHAIRMAN: And it may be and the 
Board recognizes - and that procedural directive was 
draft form - that some of those other documents are 
incapable of being amended, such as for instance the 
provincial guidelines in some cases. 

MR. FREIDIN: I think we should leave 


that for this afternoon. 
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THE CHAIRMAN: Yes. 

MR. CAMPBELL: Q. Now, Mr. Kennedy, if 
we take these two documents, the Timber Management 
Planning Manual and the terms and conditions as being, 
I guess to characterize it accurately, those documents 
that are sort of at the top of the pyramid in terms of 
the documents which will guide timber management 
planning in Ontario, what discretion will the Ministry 
planners have or what do you see them as having with 
respect to changes to the Timber Management Planning 
Manual at a date after the Board's terms and conditions 
are incorporated, or once that -- or do you see it as 
being the case that once those terms and conditions are 
incorporated, that fixes the document until the next 
review? 

MR. KENNEDY: A. I would see that there 
would still be some discretion left to revise the 
Timber Management Planning Manual on the basis of 
applying it and the experience gained. 

I don't think it would be necessary to 
Wait until the Class EA is up for review before the 
Board again, and I would suggest that I would 
characterize those revisions as somewhat minor in 
nature, at least I would anticipate them to be minor in 


nature. I would not significantly alter the intent of 
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the planning manual. 

Q. And do you see any particular review 
process or approval process being required in order to 
make such changes in MNR's discretion? 

A. Well, certainly as with the 
development of the manual and some of the revisions 
that have taken place, we've had a level of review, 
primarily internal review, and I would expect to see 
that continue, that we would have advice provided by 
each one of our regions as well as through our senior 
forestry staff in regards to any of the suggested 
changes of the various pages or tables, charts within 
the manual. 

Q. Do you see any external review as 
being required? 

A. It's certainly something that is 
worth considering. It's something that I have not 
given a lot of thought to. 

I can advise that it's my understanding 
when the manual was first being prepared in earlier 
drafts there was a level of outside review and I would 
suggest there is a level of review going on here at the 
hearing. 

Q. Can I take it from that then that 


while the Ministry wishes to have some discretion to 


Farr & Associates Reporting, Inc. 


McNicol,Kennedy,Churcher 26506 
Groves ,Multamaki,Bisschop, 
Davison,Fleet 

cr ex (Campbell) 


amend the manual, after the approval of this Board, you 
really don't have a position at this point as to 
precisely how such amendments should be reviewed and 
put in place? 

AAs llateiSmecorrect. 

MRawBISSCHORs Aa) Mr. Campbell, «I should 
draw your attention to term and condition No. 59 which 
does address the possibility of amendments to the 
approved undertaking during the term of the approval 
which in part deals with, I believe, the subject matter 
that you are questioning on. 

And in the latter part of that condition 
where we outline the procedure, there is a 
consideration there of the possible extent of public 
review to achieve an amendment to the approved 
undertaking. 

Om tA ena oht wewoOathateyvousane, including 
in the approved undertaking the precise Timber 
Management Planning Manual that has incorporated the 
changes required by the terms and conditions, and you 
are saying that this amendment process would apply to 
any further changes beyond the changes made by this 
Board's terms and conditions; is that correct? 

A. If I understand your question 


correctly, just as we will amend the Timber Management 
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Planning Manual upon the decision of the Board, there 
may be, during the term of the approval as a result of 
possible amendments to the approved undertaking, the 
necessity to further amend the Timber Management 
Planning Manual and that provision is addressed in 59. 

Q. All right. So let me understand the 
sequence here, Mr. Bisschop. You intend to amend the 
Timber Management Planning Manual to incorporate the 
Board's terms and conditions? 

AS] eCOrrecce 

Q. Then if there was any further 
amendment proposed, you intend to follow the process 
that is outlined in term and condition 59? 

A. If there is an amendment to the 
approved undertaking, yes. 

Q. My question is: If there is a 
further amendment to the Timber Management Planning 
Manual, will that amendment to the Timber Management 
Planning Manual follow the process outlined in term and 
condition 59? 

A. To be clear, I see the amendment to 
the approved undertaking following this process. There 
will be a decision at that time, if that decision 
requires that the Timber Management Planning Manual be 


amended further, that would follow just as in the case 
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that we are dealing with now. 

Q. My question is a lot simpler than 
that, Mr. Bisschop, it's: Given the situation that 
this Board grants an approval, the Timber Management 
Management Planning Manual is amended as required by 
the terms and conditions of that approval, so that 
document is then amended; all right? 

Aves Correct: 

OQ: SAL right eMy question is a simple 
one. From that point forward if there is proposed to 
be an amendment to the Timber Management Planning 
Manual, will that amendment be conducted according to 
term and condition 59? 

A. And my answer to that has to be no, 
thates= 

MeeereREDDINGS 2ethinke-= 

MR. CAMPBELL: Well, just a minute, Mr. 
Freidin, I would like to know Mr. Bisschop's answer 
first, please. He said no and I think he was still 
talking. 

MR. BISSCHOP: It may be possible that 
there is no requirement to amend the Timber Management 
Planning Manual. 

MR. CAMPBELL: Q. That is not my 


question, Mr. Bisschop, with respect. 
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MRiae PSS CHOP? s pAey One 

Over Myecauestion) is=WeLliathere isean 
amendment proposed to the Timber Management Planning 
Manual, I am not saying there is an amendment, there 
may be other things that don't require changes to the 
Timber Management Planning Manual. 

I am saying, say there is something that 
requires a change or MNR wishes to propose a change to 
the Timber Management Planning Manual will the 
provisions of term and condition 59 be followed? 

A. No. Condition 59 does not address 
amending the Timber Management Planning Manual, it 
addresses amending the approved undertaking. 

MR. FREIDIN: And, Mr. Chairman, our term 
and condition? = and Ivdon't want to go-mone=-Jlet mesausc 
clarify what the position of the Ministry is. Term and 
Conditions. 

MR. CAMPBELL: Just a minute. 

THE CHAIRMAN: Just a minute. 

MR. CAMPBELL: Mr. Chairman, this is not 
a time for clarifying the position of the Ministry. 

MR EREIDINSS PAI eright. SYougdon tewang 
the answer, Mr. Campbell. 

MR -S@CAMPBELU am iteisnvteaamattersorsnoe 


wanting the answer, it's a matter of I'm just asking a 
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Simple question. If Mr. Freidin wants to add something 
fine, but I don't want this cross-examination 
constantly interrupted with clarifying the positions of 
the Ministry. That's what I'm asking the questions 
about. 

MREMEREDTDIN-atal Ddbidealtwithert in 
re-examination. 

MR. CAMPBELL: Well, deal with it now, 
Mr. Freidin, or it leaves me in suspense otherwise. 

THE CHAIRMAN: Well, listen gentlemen, 
there is no sense in bickering over this. 

The Board wants in the most expeditious 
way possible the answers and, to the extent that they 
can be clarified at the time they are coming in, it 
Will probably make it easier for the Board in its 
notetaking to follow along. 

We all realize that it can be addressed 
in re-examination, but we are trying with this massive 
evidence to make our job somewhat easier without 
necessarily following the exact procedure that might be 
applicable in a court of law. 

Somftrom@ithat point: of view, Mr.v Freidin, 
let's have the clarification now. I think it will make 
it easier for us. 


MR. CAMPBELL: You are quite right, Mr. 
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Chairman, it makes perfect sense and I've decided -- 

THEE CHATRMANs) UAL) "right ethankeyou. 

MR. FREIDIN: Mr. Bisschop, Mr. Kennedy 
indicated in response to a question about whether he 
thought any approval process necessary if you were 
going to amend the Timber Management Planning Manual, 
he said that he had not thought of it and it was 
something worth considering. 

You then went to condition 59 and 
indicated in answer to the question from Mr. Campbell 
that the answer was no. 

Now, was Mr. Kennedy talking about 
something different than what you were addressing in 
relation to term and condition No. 59? 

MR. @ BISSCHOPS2 As} To understand! it ,7Mre 
Kennedy's answer was in response to some kind of public 
involvement, public review in amending the manual 
itself and that is when I came in to clarify that there 
may be amendments to the undertaking at some time in 
the future and it's through that mechanism that there 
would be public review. 

The results of any decision on amending 
the undertaking then, if they required a change to the 
manual, the change to the manual would follow. 


MR. FREIDIN: Now, Mr. Kennedy indicated 
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that one of the reasons that the Timber Management 
Planning Manual might be amended in the discretion of 
the Ministry is to apply experience gained in applying 
the process. 

Would that kind of an amendment be the 
kind of amendment which would fall under condition 59? 

MRR LSSCHOP Amey esyma tecouldsiall under 
5900) )ae 

MRF REILDIN: SeThankcyou: 

MR. CAMPBELL: Q. Well, Mr. Bisschop, 
now I am completely confused. You are saying that the 
Timber Management Planning Manual could be amended as a 
BesultLocess (i); agcorrection;eclarification’ or 
improvement in the timber management planning process; 
LSathatdconrect? 

MR. BISSCHOP: A. Yes, we would seek the 
the amendment on process following condition 59. 

OSReAL Mer one aesNowsecane—— 

A. Whatever -- excuse me, if I could 
finish here. Whatever the decision was on that request 
to amend, if successful, would require that the Timber 
Management Planning Manual subsequently be revised, if 
I can choose the best word. 

MRS. KOVEN: Excuse me, Mr. Bisschop. 


Are you talking about the way you have described the 
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approval period being between now and the time we come 
out with our decision, or any time in the future? 

MR. BISSCHOP: We are -- in term and 
condition 60 we are indicating we are seeking approval 
for a period of six years and what I am saying is 
during that six years we may request an amendment to 
the approved undertaking, and that is what I mean 
during the term of the approval, during that six years 
there may be a request to amend the undertaking. 

MR. MARTEL: What process is used there? 

MRSSBISSCHOP ee logdoethac.< 

MR. MARTEL: How do you amend it? 

MR. BISSCHOP: As described in condition 
59, where we indicate under what circumstances that 
might happen and then in the second half of the 
condition we describe the procedure that would be 
followed which could go as far as involving the 
Environmental Assessment Board as indicated in 
paragraph (c). 

THE CHAIRMAN: Are you also suggesting 
that the approval would be in effect from this Board 
for a six-year period commencing with the date upon 
which the approval was given as shown in condition 60 
and, if that is the case, that does not include a 


commencement date for that six-year period from the 
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date that the Timber Management Planning Manual is 
revised; is that correct? 

MR. BISSCHOP: Are you asking are the two 
dates coincident? 

THE CHAIRMAN: Well, if our approval is 
supposed to be in effect for six years and as part of 
the approval you would have to revise the planning 
manual, that may take some time; might it not, I mean 
you can't do it overnight. 

MR. BISSCHOP: We have indicated eight 
months. 

THE CHAIRMAN: Eight months for the 
revision of the manual? 

MR> BISSCHOP:2:sIn term and’ condition’ 30 
that is what we have said. 

THE CHAIRMAN: And that would be included 
Within the six-year period? In other words, it's not 
six years from the date that the planning manual which 
is one of the guiding documents is in fact revised, 
the way you have got it worded in any event? 

MR. BISSCHOP: The reason I hesitate, it 
is possible -- if you read condition 60, the second 
sentence, it's possible that you may, the Board may 
approve the undertaking in say July. 


THE CHAIRMAN: Of which decade? 
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MR. BISSCHOP: I refrain from adding a 
year to that. So it's possible that there may be an 
approval in July. We would immediately commence 
amending the manual. So that if my count is right we 
could have the revised Timber Management Planning 
Manual in place commencing the beginning of April the 
following year and that would then -- the six years 
would then follow. 

THE CHAIRMAN: So basically six years 
after the revision of the manual? 

MR. BISSCHOP: It‘s possible but not 
necessarily so. 

THE CHAIRMAN: Well, I guess it doesn't 
matter, it's just a matter of clarifying what you mean 
by the six-year period, what it includes. 

MR. FREIDIN: We are going to address 
that in 17 and your questions have been very helpful in 
terms of focusing us. 

THE CHAIRMAN: Good. Okay, Mr. Campbell, 
sornrnyatorget \vounoLe® track? 

MR. S#GAMPBELDE Sart isitaleriohe. 

Q. Mr. Bisschop, we left off looking at 
59(1) of the terms and conditions. We had established 
that the documents that are going to guide timber 


management planning in Ontario are the Timber 
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Management Planning Manual as amended in the balance of 
the terms and conditions. Can you see making -- and 
those are the documents which define the timber 
Management planning process; am I correct? 

MReeeblLoSCHOPE SA ee Liat Smconrect. 

Q. Can you see making any change to 
those documents which would not fall within one of the 
categories of correction, clarification or improvement? 

A. Excuse me, could you state that 
question again, please. 

Q. Can you see making any changes to the 
Timber Management Planning Manual that would not fall 
Within the categories of correction, clarification or 
improvement? 

A. No. 

Q. Now, if I understand that answer 
correctly then, the Timber Management Planning Manual 
sets out the timber management planning process, any 
amendments to the manual would be done for the purpose 
of correction, clarification or improvement, and I then 
read term and condition 59 as giving some assurance to 
people generally that if the Timber Management Planning 
Manual is amended following the implementation of the 
approval, they will have the protections offered by 


this section; is that not correct? 
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A. Right. 

Q. I simply wanted to be very clear 
about how the procedure would be followed. That is 
fine, I think we have it crisp and clear now. Thank 
you. 

Now, I want to take you then to term and 
condition 30 which has to do with incorporating the 
results of this Board's approval and it basically says 
in the latter half that: 

"Prior to finalization of these revisions 

to the manual, MNR will provide the 

Director of the Environmental Assessment 

Branch, Ministry of the Environment, with 

an opportunity to review those revisions 

to ensure that all appropriate terms and 
conditions of this approval have been 
incorporated." 

I take it you're familiar with that 
wording? 

A. The question is to me? 

Ole Sves. 

A SExvesi eliza: 

Q. And to Mr. Kennedy perhaps if he 
Wants to -add»anything. © But WI think) ther first)—— 


whichever one of you wants to deal with the question. 
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What if the situation should arise where 
there is a legitimate disagreement about how a term and 
condition imposed by this Board, exactly what it means, 
exactly how it should be incorporated into the 
decision. 

I take this term and condition as simply 
reading that MNR is providing MOE with an opportunity 
to review, but then I am a little confused by the 
words: 

",..to ensure that all appropriate terms 

and conditions of this approval have been 

incorporated." 

I take it that the word 'ensure' is 
intended to place upon MOE some responsibility to 
ensure itself that the Board's terms and conditions 
have been appropriately incorporated and that without 
such a sort of sign-off from MOE that that amendment 
cannot be completed. 

Is that what is intended by that term and 
condition? 

A. Yes. The intent is that the Ministry 
of the Environment would satisfy itself that MNR has 
incorporated all of the terms and conditions. 

O peRagnht. es sOuthat there isea notion 


of -- not just a notion, there is in fact contemplated 
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by this term and condition an approval by MOE that the 
terms and conditions have been properly incorporated? 

THE CHAIRMAN: Well, Mr. Campbell, that 
doesn't get the Ministry out of Section 30 of the Act; 
does it, the offence section of the Act? 

If there is non-compliance with a term or 
condition of the Board, it may constitute a 
provincial -- may constitute a statutory offence under 
the Act, and whether or not the Ministry of Environment 
is willing to prosecute under that section doesn't 
prevent necessarily somebody else from attempting to 
have a charge laid under this section; does it, whether 
or not MOE has signed off or not? 

MRY = CAMPBELL: “No; "Mro"Chairmane Lt 
doesn't change that one bit. I am just trying to 
understand the exact intent of these words and the 
obligations that these draft terms and conditions are 
intended to place upon the Minister whom I am 
representing in these hearings. 

QO. SAnd yeas *isunderstand#it, Mr. 
Bisschop, it's contemplated that in effect the Minister 
of the Environment is required to approve the revisions 
to the manual in the course of their implementation; am 
I correct in that? 


MRYPBISSGHOP Ss] Ae I wouldn't use the 
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What is 


the responsibility that is contemplated for the 


Ministry of the Environment 


Dyethat. Condition? 


I had read the word ‘ensuring' as having 


its usual meaning, that the 
iiecacte1 tewaSmsatist,cae-— 
terms and conditions of the 
appropriately incorporated. 
in that? 

Aw “Itseetit, 


provide the Minister of the 


Minister had to ensure that 
he was satisfied that the 
approval have been 


I gather -~> am I incorrect 


put very simply, as we 


Environment the opportunity 


to review the revised manual and to satisfy themselves 


that the appropriate terms and conditions have been 


incorporated and that they simply inform MNR that they 


are satisfied and the manual is revised. 


Epps td Ne td oct ga he bal 2 


dissatisfied? 


. What if they are 


A. Then I would expect that the two 


ministries will sort out the difference and conclude by 


making sure that the manual 
MR. FREIDIN: 


think in the normal course, 


is satisfactorily revised. 
And, Mr. Chairman, I would 


in fact in the unlikely 


event that the two ministries did not agree, although 


there is nothing specific in these terms and conditions 
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addressing this, I don't think there would be much 
difference than in the normal court proceeding, might 
have to come back to the Board for direction as to what 
in fact it did mean by a particular term and condition. 

That is not something which is unheard of 
in other proceedings; I don't think that it would be 
something that would be unusual in these, although, as 
I say, there is nothing specifically in here on that 
matter. 

MR. CAMPBELL: Well, I guess I am raising 
the question, Mr. Chairman, as to whether there 
shouldn't be. My understanding of the Environmental 
Assessment Act is that there are no equivalent 
provisions to the Consolidated Act where the Board can 
retain jurisdiction for the purposes of clarification. 

THE CHAIRMAN: That's right, there is no 
provision for a re-establishment of the panel for 
Clarification of an earlier decision and it would be 
the Board's view, under the interpretation of the 
Environmental Assessment Act from which this Board 
draws its jurisdiction, that it would be functus after 
rendering a decision. 

MR. FREIDIN: Well, I think we can just 
leave that particular problem with the Ministry and 


with me and we will hope to address that particular 


Farr & Associates Reporting, Inc. 


24 


25 


McNicol,Kennedy,Churcher 26522 


Groves,Multamaki,Bisschop, 
Davison,Fleet 
cr ex (Campbell) 


Matter in light of the comments which have been made. 
Thank you. 

MR. CAMPBELL: Q. Mr. Bisschop, I want 
to continue with you and I want to turn to what I call 
some of the characteristics of good environmental 
planning. 

And, Mr. Chairman, I just remind the 
Board that Mr. Bisschop is the gentleman on the board 
who is qualified as an expert in environmental 
planning. 

Ope And ae Mr.e Bisscnop, 1 would ask you to 
agree with a number of propositions. The first one I 
would ask you to agree with is that these days good 
environmental planning must be public; that is, the 
information and rationale for decisions must be 
publicly available. Would you agree with that 
proposition? 

MRS. BSSCHOP ORAL ee Yes) a would agree: 

Q. And would you agree with the 
proposition that with respect to the environment 
affected, good environmental planning requires the 
planner to describe the characteristics of the 
environment affected? 

A. I agree. 


Q. And would you agree with the 
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proposition that with respect to environmental 
evaluation, good environmental planning requires the 
planner to describe the potential effects on the 
environment of proposed actions and the alternatives to 
those proposed actions? 

A.D Again wel agree. 

Q. And would you agree as well that 
Loves 

THE CHAIRMAN: Just a moment, Mr. 
Campbell, would that last statement not be in reference 
to an environmental assessment type methodology as 
opposed to other management regimes which may not 
require a delineation in reference to alternatives such 
as might be contemplated under the Environmental 
Protection Act, for example? In other words -- 

MR. CAMPBELL: I am not speaking 
specifically to statutory requirements, Mr. Chairman, I 
am Saying that in order to achieve good environmental 
Planning - which has been all of my questions - in 
order to achieve good environmental planning, these are 
some general propositions. 

I don't believe I have mentioned the 
statute at all. So I am talking in a much more generic 
sense. 


THE CHAIRMAN: OKay. 
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Mier CAMPBEDLcmeO. eAliarightxceMr. 
Bisschop, my last question then, if I could repeat it 
isethat! ingordéer -to—-—-no-my. last’ one’) -didn't.get 
to. 

My last proposition that I would ask you 
to agree with is that in order to conduct good 
environmental planning you need to be able to trace the 
rationale for decisions from the relevant science to 
the decisions being made and then to the ground to the 
specific environment affected. Would you agree with 
that proposition? 

MRawBISSCHOP 3) "A. ~Yes.,, I°d’ agree. 

Ose NOW Ls want to? take tyvou'back. to “the 
first of these good characteristics of environmental 
planning, the requirement to describe the 
characteristics of the environment affected. 

I take it, gentlemen, you would all agree 
that the area of the undertaking is very large. Mr. 
Kennedy, perhaps can be the spokesman for this one. 

MR. KENNEDY: A. Yes, we would. 

Q. And you would agree that there is all 
kinds of diversities in ecosystems, demographics, 
cultures, wildlife, forest types, just to name a few? 

A. Yes, there is diversity in the 


Province of Ontario. 
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Q. And in fact we are looking at a large 
amount of diversity, we are not talking about little 
differences, there is a great deal of diversity in all 
Ofethiss 

THE CHAIRMAN: I think we will concede 
all that, Mr. Campbell. 

MR. CAMPBELL: Thank you. I didn't hope 
to have an argument on it. 

Q. Would you agree that there have been 
concerns expressed to the Ministry of Natural Resources 
about minimum information requirements in this planning 
process, the baseline data, information requirements 
generally for decision making and those have been some 
of the concerns that have been raised? 

MR. KENNEDY: A. At this hearing, yes. 

QO. Have they not ever been raised 
outside this hearing? 

A. I would imagine some of them have 
been, yes. 

Q. And would you agree that coming to 
grips with this problem of information requirements is 
difficult in part because of the very diversity that we 
have spoken of? 

A. Yes, that is a fair statement. 


Q. Now, in terms of providing what is 
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needed for good ere onnentel planning in terms of 
describing the characteristics of the environment 
affected, in this matter for you to come to grips with 
this problem, would MNR agree with the proposition that 
you need to preserve sufficient flexibility in dealing 
with information requirements to deal with this 
diversity in the environment while, at the same time, 
not producing ridiculously large amounts of documents? 

Would you agree with that general 
proposition; you need flexibility to deal with that 
diversity and to do it in a way without producing 
ridiculously large amounts of documents. Would you 
agree with that proposition? 

MR. KENNEDY: A. Yes. 

Q. Now, I want to then go back and 
consider how the environment affected is dealt with in 
timber management planning and I would remind you that 
before the case started - I forget the exact date - or 
about the time the case started the deputies of 
Ministry of Natural Resources and Ministry of 
Environment agreed on sort of lists of background 
information that was set out on pages 13, 14 and 15 of 
Ex bi tepALeeLDOmyvyOU recall, thatelast: 

A. Yes, and we have repeated that list 


in the statement of evidence volume -- Exhibit 813 
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pages 213. tor 215. 

Q. All right. I have seen it there, but 
we also have copies. 

MR. CAMPBELL: And, Mr. Chairman, these 
are the first three pages I will ask the Board to 
insert in Part 1 of the binders that we have provided 
you with. I am going to distribute them now. 

THE CHAIRMAN: Are you going to in any 
way refer to them by any sub-numbers or anything? 

MR. CAMPBELL: Yes. I am going to ask 
you to start numbering them consecutively, the material 
as it goes in, start numbering it consecutively in Part 
LenoThis*withl) begpages eee aeandes- 

And at the end of the week or whenever we 
are all finished, I will give the Board an undertaking 
to provide an index to those pages for all of Part i 
and we will keep track as we go along of a record copy 
for the Board and we will put the index in front of 
that and provide it to the Board for the Board's 
purposes. 

THE CHAIRMAN: So we just mark pages i, 
2, and 3 on these three pages; is that correct? 

MR. CAMPBELL: That is exactly correct 
and Ms. Harvie will keep track as we go along to make 


sure I don't blow the pages numbers which I undoubtedly 
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do on several occasions. 

THE CHAIRMAN: Mr. Campbell, it's the 
Board's intention to break for lunch around noon today 
until 1:30. Again, we are trying to keep the periods 
occupying the court reporter to a reasonable length 
today bearing in mind that she is unassisted. 

And, again, it's our hope to come back 
after lunch to deal with the procedural matters. We 
would of course want to ensure that Ms. Swenarchuk is 
present for that. We understand she is in Thunder Bay 
and I think the hearing liaison officer is attempting 
to contact her and we understand that contact has been 
made with both Mr. Edwards and Mr. Colborne who will 
also return after lunch. 

So that that is what we have in mind. So 
I thought that perhaps you could adjust your 
examination accordingly. 

MRE CAMPBELU-eeA lus GLoOntee eet. LIbtooks Lor 
an appropriate break somewhere around twelve o'clock. 

THE CHAIRMAN: That would be fine. 

MR. KENNEDY: Mr. Chairman, could you 
just advise us, do you want the panel to stand by to 
return to the stand later in the afternoon? 

THE CHAIRMAN: Yes. We don't anticipate 


being forever this afternoon. We imagine, depending on 
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the submissions made, that we may be an hour to hour 
and a half possibly and then we will expect your 
return. 

MR. KENNEDY: Very well. 

THE CHAIRMAN: Actuallvelethinkeipcswou1d 
be reasonable that you wouldn't have to return until 
say three. So if you want to absent yourselves from 
lunch until three, depending on what your counsel would 
like you to do, that would be okay with the Board I 
Ehinks 

MR. KENNEDY: Thank you. 

MR ALCAMPBE LI: O20. es Able oh camer: 
Kennedy, you have those pages with you? 

MR. «KENNEDY :\0 Avs 2Yes ee edo: 

THE CHAIRMAN: Oh excuse me. I would 
like to just countermand that last direction to this 
extent: That if for some reason Ms. Swenarchuk has not 
been contacted and consequently won't be here at 1:30 
when we return, we will then I think put this off until 
a bit later in the afternoon, also trying to 
accommodate Mr. Edwards at the same time, and then we 
would expect to go on with the evidence from this panel 
immediately after lunch. 

So I think you better keep in touch. 


MR. KENNEDY: We will keep in touch. 
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MRE CAMPBELL] Ole Adal rignt.s NoweeMr. 
Kennedy, you would agree that as shown on page 1, that 
list is not intended to be all inclusive and is 
intended to be continually updated as additional types 
of information become available; is that correct? 

MR. KENNEDY: A. That‘*s correct. 

Q. And I take it that MNR would welcome 
suggestions from other parties as to what should be on 
the list? 

eee tlac sealso COrrect. 

Q. Now, as I understand it, the 
agreement with the deputy was that the list would be 
used for training purposes; is that correct? 

AtmeAS ~ at recalliavess 

Q. Now, we were provided with training 
material that was used in 1988 which did indeed include 
that list, and when I heard Mr. Bisschop the other day 
speak to more recent training we requested up-to-date 
training material with respect to timber management 
planning and I was provided with that material used for 
courses in 1989. 

And, Mr. Bisschop, perhaps you could just 
confirm. My understanding is that while the list was 
used in training in 1988, it has not been used in 


training in at least the material I was provided with 
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respect to 1989 training, and I was wondering if you 
could explain why that is? 

MR. BISSCHOP: A. My recollection is 
that we did not provide the list in the 1989 training 
courses and, subject to a check on my part, the reason 
for that is that for the most part all of the district 
staff that we dealt with in 1989 training had had some 
previous training and would have the list. 

I would want to qualify that by a check 
on whether or not those districts had been involved in 
the 1988 training program, but there is no question 
that the 1989 training attempted to become more focused 
on subject matters that required additional effort in 
tratning-. 

The assumption I think is made that 
people are aware -- in our district offices are aware 
of this list, the effort in training was directed 
towards area of concern planning and how to use the 
guidelines in arriving at prescriptions. 

O.AeMregibisschopy tam ieialisoonot correct 
though that this list was developed with area of 
concern background information as being one of its 
primary focuses, although it was not limited to that? 

Ag Thats connects 


Q. And that in the training material 
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indeed it does focus a great deal on area of concern 
planning process and I take it that you have given me 
all the explanation you can as to why it's not in the 
"89 material? 

A. Right. And again to reiterate, the 
understanding is that district staff are aware of this 
list, the kind of information that needs to be 
assembled on values maps. The direction in the 
training was towards planning of operations to address 
the values. 

Orem Alurrigut mbites tL? We, GOeDacKkerco che 
Minister's agreement it was as follows, and I'll read 
to you: 

winewiastewila pe wusede by. MNR in our..." 
That is MNR's: 

"...training sessions dealing with timber 

management planning and will serve as a 

minimum checklist of the types of 

information which are normally assembled 
as part of the background information for 
planning." 

Now, can you confirm or otherwise that in 
fact those instructions are being given in all current 
training sessions? Whether or not the list itself is 


given, is reference made to it for the purpose of 
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assembling types of information that will normally be 
available as background information for planning? 

A. I can't confirm that we specifically 
made reference to this list in training. We did speak 
about values map and we did speak about area of concern 
planning. The assumption is made that people have 
become familiar with this list. 

Oem Butlituis, stiliyed takewity the 
Ministry of Natural Resources' position that this list 
will be used as a minimum checklist for the types of 
information which are normally assembled as part of the 
background information for planning; is that correct? 

AeeaThattisecorrects 

THE CHAIRMAN: Mr. Bisschop, would it not 
just be easier to ensure that this list accompanies all 
training material in the future, rather than relying on 
the assumption that people have it? I mean, it's two 
or three sheets of paper. What would be the problem 
HDUtTIngat te == 

MR ..w~BISSCHORsBaExactly.8210n reflection; 
we should have done that in the 1989 training course. 

THE CHAIRMAN: So the Ministry would be 
prepared to include this kind of list in any future 
training courses; is that correct? 


MR. BISSCHOP: There certainly should be 
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no problem to do that. 

MRE *CAMPBELDeG Ow Welles Ditakerrt the 
lists’ -—— ust’ to cover off some of the other 
documents, it's not included in the terms and 
conditionsseismchat’ correct? 

MR. KENNEDY: A. There is reference made 
to the categories of information that is shown on this 
list. I believe, if I may just have a moment, this has 
been subject of some -- I believe two parties' 
cross-examination. If I could draw your attention to 
term and= condi tion =Nor 6 onmExhibit™ 700, and I don't 
believe you were in the hearing room when qiekes has 
been a suggestion made by one of the other parties that 
the term and condition No. 6 be revised. 

The current No. 6 has the headings that 
you will see on the Exhibit 5A pages and there has been 
a suggestion that the entire list be repeated there in 
the terms and conditions. 

Olan rTonteme you are quaterrignt that 
I missed that. It is not contemplated, as I understand 
it, that the list will however be incorporated into the 
Timber Management Planning Manual? Is that a fair 
reading of the proposed terms and conditions? 

Ae NGl ele wouldasay “that (thateuss not “a 


fair reading. At the moment I believe I have led 


Farr & Associates Reporting, Inc. 


24 


25 


McNicol,Kennedy,Churcher 26535 
Groves,Multamaki,Bisschop, 
Davison,Fleet 

cr ex (Campbell) 


evidence to the fact that in the Timber Management 
Planning Manual there currently is no reference to the 
values map and that is one of the areas that we have 
identified we need to address in the revision to the 
Timber Management Planning Manual. 

And I can see some benefit in putting 
this list into the manual perhaps in an appendice. 

Q. All right. So that I can assume from 
that answer that although it is not in the Timber 
Management Planning Manual now that when reference to 
the values map goes in, there will also be as part of 
that reference to assembly of background information 
generally? 

A. Generally, yes. 

Q. And this list speaks to background 
information generally, and I take it that it would also 
incorporate other useful suggestions for additions to 
the list? 

A. It would recognize that the list is 
not all inclusive at this time and that it can be 
appended, yes. 

O.- Invftactethis+.is one. ofsthe *thingsiyou 
spoke about in terms of lists, that it should always be 
used. and.thestraininoshouwldcmetake sit) etocuss ona. 


being used as not intended to be all in inclusive and 
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not to sort of limit the planners a Greene about the 
kind of concerns that should be raised in timber 
management planning? 

A. That's correct. And you have also 
hit upon one of the fears that I have in using the 
list; and, that is, that by having a checklist it does 
often limit or stifle that innovative thinking that we 
like to encourage to take place. 

Osea thie rtonty. And thatesurely, cani be 
addressed in training? 

MOM eSyteLti-Cany. 

Q. And that is exactly what the deputies 
contemplated happening? 

Ames ess isn 

OA lseeraiont .-P Now, I take it that ‘the 
reason the deputies gave attention to this matter of 
lists was not just presumably because they liked lists, 
but in fact would you agree, Mr. Kennedy, that the list 
serves to demonstrate -- what the list serves to 
demonstrate is the environmental database on which 
decisions are being made; is that correct? 

A. It is a representation of the 
environmental database, if I understand what you mean 
when you use that phrase, in that it provides a 


indication in a summary form of the kind of information 
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that may be available or may be ayeeene on a management 
Units eiLthiisunothansgentareslist&. 

As we have indicated as well, it is meant 
to address other resource features. For instance, the 
forest resource inventory itself is not referenced here 
in any way and, of course, that is a very important 
part of the assembly/analysis of background 
information. 

OO. s©Allermioght? a€Welly Iswant tomcomes to 
what sort of goes into the plan itself a little later 
because the focus of this list, as I understand it, it 
was on the training as opposed to actual plan 
production itself. And I believe that was the focus in 
the deputies' agreement; was it not? 

A. sfewouldanotelimitazrt to thathencemee. 
would certainly indicate that that was one of the 
vehicles by which the dissemination of this information 
was identified as being desirable. 

QO. All right. But in any event, perhaps 
I am overcomplicating, but we do agree, I take it, that 
it is intended -- guides or lists of this type are 
intended to give an indication of the database that is 
available to and being used by the decision-makers; is 
that a fair statement? 


A. Not entirely, no, and the reason I 
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don't agree with you is that this in itself is not 
indicating what information is available which I equate 
to a database, this is just indicating the features 
that may be encountered on a landscape. 

Oral brant well, en culnk that els an 
excellent point and it brings me really to my very next 
question which relates to a discussion which you had 
with the Chairman and Mr. Martel on this topic. 

Ana given=that'1t ss’, (by my watch, ‘five 
after twelve, I'll give you the transcript reference, 
ity s "Volume waa, “on October 5th, page’ 24694 7-to #24781 
and perhaps over the break before you come back you 
might want to read those pages and we can pick up 
there. 

Aw nankeyou. 

THE CHAIRMAN: And we might advise that 
Ms. Swenarchuk has indicated that she will be here at 
1:30, Mr. Edwards I think is in the room, he will be 
ner ema Cat: 50" 

So you can return at three, if you so 
wish. 

MR. KENNEDY: Thank you. 

THE CHAIRMAN: Not if you so wish, return 
at three, but you don't have to be here before then. 


THANK BYOULerWe WLLL adjourn untipyel:3o0: 
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---Luncheon recess taken at 12:05 p.m. 
---On resuming at 1:30 p.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. We will comment later on the contents of the 
brown bag. 

All right, ladies and gentlemen, we are 
going to proceed with dealing with the procedural 
issues that were first raised last week and resulted in 
the Board's draft procedural directions. 

We indicated in those directions that we 
would allow one opportunity for counsel to comment on 
them, this is that opportunity; and, secondly, we would 
defer a consideration of the proposal put forward by 
Forests for Tomorrow to moving a portion of these 
hearings to Toronto. And one of the reasons for 
deferring it to today was the fact that the industry 
associations were holding boards of directors meetings 
and it was our understanding that Mr. Cosman was going 
to be putting that proposal to his clients to at least 
receive their position and instructions with respect to 
that issue when we do get to discuss it. 

So we would like to start off, since that 
is the one issue that was not discussed in any way last 
week, with the relocation issue. 


And, as we understand it, Ms. Swenarchuk, 
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the proposal that was put forward was essentially that 
the Board relocate these hearings to Toronto commencing 
with the Industry's case which, based on the present 
timetable, would put it some time in February we 
believe and following the Industry's case would be 
Forests for Tomorrow -- sorry, there would be one or 
two parties in support, and these parties we would have 
to further define and decide where the evidence with 
respect to those parties would be held. If they 
involved any of the satellite locations, we might well 
travel at that point in time to those satellite 
locations which were specifically involved. 

Following that there would then be 
Forests for Tomorrow's evidence put before the Board, 
their chosen location for presenting that evidence 
would in any event be Toronto, and following that I am 
not convinced that the order has been ultimately 
established for the remainder of the parties. 

Now, certainly, Mr. Colborne, your client 
wished to address the Board I believe in Kenora? 

MR. COLBORNE: We had indicated that we 
would probably wish to call our evidence at Kenora, but 
we have a fair amount of flexibility on that, Mr. 
Chairman. 


THE CHAIRMAN: But it would be somewhere 
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in northern, Ontamcwmwould eitanote 

MR. COLBORNE: That would be our 
preference, yes. 

THE CHAIRMAN: Okay. And we are given to 
believe that NAN wishes to presents its evidence in 
Sioux heaeete and again, depending on the time of year, 
that would probably be the preferred location for them 
but, in any event, it would likely be northern Ontario. 

And then the Ontario Federation of 
Anglers & Hunters had also indicated that they wished 
to present their evidence in Toronto. 

Now, the tourist outfitters, Mr. Edwards, 
I believe you were originally contemplating presenting 
your evidence right here in Thunder Bay; is that 
correct? 

MR. EDWARDS: Yes, Mr. Chairman, that's 
still our preference. 

THE CHAIRMAN: And that is still your 
preference. We then have any of the other parties 
which may be involved in the satellite locations and 
there is various locations for those parties on that 
list. North Bay is one and we suspect there is some 
others in northeastern Ontario as well. 

So let us commence firstly with the part 


of the proposal that deals with possibly relocating for 
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the Industry's case and perhaps, Mr. Cosman, we can 
hear from you at this time on that subject. 

MR. COSMAN: Thank you, Mr. Chairman. 

Mr. Chairman, Members of the Board, the 
matter of the application to move the hearings to 
Toronto has been considered at meetings last week of 
the boards of the Ontario Forest Industries 
Associations and at a separate board of the Ontario 
Lumber Manufacturers’ Association. 

The reasons for the original position of 
the Industry as to why the hearings should be held in 
the north was revisited and the reason given for the 
proposed change was examined. 

First of all, the reason that we have 
given to the Board and which was accepted by the Board 
at the outset of this hearing as to why this hearing 
should be held in the north. The Industry made its 
position clear to the people of the north and to this 
Board that it wished to lead its evidence here because 
this hearing is a matter of vital importance to the 
people of northern Ontario. It concerns people of the 
north and it deals with what can be done on Crown lands 
in northern Ontario. 

It is a fundamental principle of fairness 


that tribunals follow that they hold hearings in 
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locations -- sorry, Mr. Chairman, it is a fundamental 
principle of fairness that tribunals follow that they 
hold hearings in locations where the people to be 
affected by their decisions live. It is a principle 
that is followed by this Board and other boards 
operating in this province, and it is the people who 
live and work in northern Ontario who will be 
fundamentally impacted by the decision of this Board. 

That was the reason given initially and, 
Mr. Chairman, that reason has not changed. 

THE CHAIRMAN: Okay. 

MR. COSMAN: Then what the -- 

THE CHAIRMAN: Just a minute, let's take 
it one by one. I think this would be preferable. 

When you say that it is a fundamental 
principle of fairness to hold the hearings where the 
people are affected, what do you mean by the fairness 
part, the fairness in affording those people the 
opportunity to appear in front of the Board to attend 
the hearing, to listen to the evidence being given to 
the Board or what? 

MR. COSMAN: Yes, and I will address that 
in my submissions, Mr. Chairman, because we are not 
only talking about the members of the public who come 


in and out and, as you have noted, sometimes do not 
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come in, we are also talking about my clients, my 
clients and their employees who are going to be the 
Witnesses at this hearing, live in this area, live in 
the north. 

I am going to be calling as evidence 
people who live and work in northern communities and it 
is these people who are going to be fundamentally 
affected by your decision more than anyone else. 

THE CHAIRMAN: How many people are you 
going to be calling? 

MR. COSMAN: We are going to be calling I 
believe it is in the area of 65 witnesses on ten 
panels. I was going to take you through that, Mr. 
Chairman, to give you a breakdown of essentially the 
way in which we propose at this time to lead our 
evidence, but the vast majority of those people are 
Erom thesnorth-e1sut=leam* going torcomertor that; if*you 
will be so kind to bear with me for a few minutes. 

THE CHAIRMAN: OkKay. 

MR. COSMAN: Because I am going to come 
to what might be a proposal that might assist in some 
respects. 

THE CHAIRMAN: Very well. 

MR. COSMAN: I come back to my initial 


point that the fundamental principle that we are 
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talking about and the reason given as to why our 
clients who live and work here on land here want to 
testify here has not changed, and what has changed and 
what has prompted this application, and it is one 
thing, there has been a feeling expressed by this Board 
and felt by the parties that the hearing is taking too 
long, that is really what has prompted this particular 
application. 

So it's necessary then, Mr. Chairman, to 
examine that and to balance that with the other 
interests and the other principles that are affected. 
The question must be: Will moving the evidence of 
certain parties to Toronto save time for the hearing, 
and before attempting to do that and to examine that I 
would like to just examine some of the other principles 
and factors that must be considered in the balance. 

First of all, as a matter of fairness 
there is a feeling expressed by our clients that it is 
unfair that Forests for Tomorrow are getting their 
choice of where they want to hold the hearing, the 
Ontario Federation of Anglers & Hunters are getting 
their choice as to where they want to hold the hearing, 
the MNR has had its choice as to where it wishes to 
leads its evidence at the hearing, Mr. Colborne and Mr. 


Hunter I believe the Board has indicated will be given 
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their choice as to where they want to hold Ene hearing 
for their evidence, so in the end it's left that only 
two parties are before you as parties who won't be 
getting a similar opportunity to hold the hearings in 
the area where their employees live and work. So that 
as theb@iirst@principle: 

Secondly, Mr. Chairman, the length of the 
hearing to date is in no way the fault of our clients 
and, because the Ministry case has extended beyond its 
original projected time, its anticipated time for 
completion, what is happening is because of that, the 
choice of where our witnesses will testify is in issue 
and may be taken away from our clients, and that we 
consider to be unfair. 

As I have indicated to you, the majority 
of our witnesses are from the north and live and work 
here and it is their life and their work which is in 
essence the issue before this tribunal. 

Another factor that has to be considered. 
The Industry, notwithstanding any belief of the 
problem, is not a bottomless pit of money, we are 
talking about northern Ontario companies operating in a 
highly competitive environment, some of those 
companies -- many of those companies are family owned 


Saw mill businesses and it is fair, I suggest, that 
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their employees who will be testifying should be 
allowed to testify in the north where they live and 
work. 

But now I come to the fundamental and 
crucial issue; that is, the suggestion that we may save 
time because of course it is our clients’ interest as 
in the interest of all parties that time be saved. 

Ms. Swenarchuk has suggested that by 
holding the hearings in Toronto we may be able to sit 
four days instead of three. Mr. Chairman, we have 
organized -- or the Board has directed rather, the 
manner in which the hearings are to be held in Thunder 
Bay to take into account the lives of the people who 
must travel to Thunder Bay regularly in order to 
testify. The same kind of courtesy must be extended to 
the witnesses who are going to be coming from far 
reaches of the north to testify, and if the hearings 
were moved to Toronto, this is really a serious issue - 
unless you are going to have people leaving remote 
communities on Sunday morning and getting back on 
Saturday - as to whether or not the time will be saved 
iielOLronctor 

The hearing could sit four days there as 
here with tremendous inconvenience, but it's my 


suggestion and submission that the same courtesy that 
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was being extended to the people who have to travel to 
Thunder Bay must be afforded to people from the north 
who would move to Toronto or would have to travel to 
LOGONCO. 

SOmptneachatirespect, Mr. Chairman; sitishia 
lot easier to get from Toronto to Thunder Bay than it 
is from many remote northern communities to Toronto for 
purposes of testifying. 

So I have four points in summary; and, 
that is: First of all, it's fundamentally wrong to say 
that the north has had its share of the hearing time. 
This hearing is being held in the north by the Ministry 
and as proposed by our clients because that is where we 
live and work and that is because that is where the 
area of the undertaking is located. 

Secondly, we suggest that a fundamental 
principle that the hearing should be held in the north 
as the area affected unless an exceptional reason is 
made for moving it. 

Thirdly, when you take into account the 
reason for moving it being to save time, and if you 
take into account the other factor being that witnesses 
from the north are going to have to travel at greater 
expense and disruption to their personal lives to the 


south, and unless the same kind of convenience is given 
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to them as is given by the Board to those of us from 
Toronto who come to Thunder Bay, the saving of time 
will be diminimus. 

And, fourthly, because other estimates 
have been wrong, the people in the north should not 
bear the consequences and be prohibited from testifying 
where they live and work. 

Now, Mr. Chairman, that is our 
fundamental position having revisited the matter that 
this hearing should be held in the north where parties, 
such as our clients, which are located here essentially 
indicate they wish to have their evidence heard here. 
In the same sense that Ms. Swenarchuk's clients in 
Toronto may wish to have the evidence of her clients 
heard there, that is fine and we support that, the same 
way that Mr. Hunter’s clients want to testify where 
they live, we support that as well. 

If the Board considers that it wishes to 
compel ‘us! to’ ‘conduct ‘ourlicasemineTorontomorespart offic, 
I can tell the Board that having examined it there is a 
way that we would reluctantly organize ourselves to 
present part of our case in Toronto. 

Our prime concern and our fundamental 
position is that we should be allowed to testify here, 


but we are going to have ten panels, as I have 
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indicated. The first two panels are socio-economic 
panels, the witness statements for which have already 
been delivered, and those panels, Mr. Chairman, without 
a great deal of disruption to us could be held in 
Toronto. For one panel we are dealing with consultants 
from the south, from the other panel we are dealing 
with Industry executives and for those two panels we 
would, Of course, LoOL_lownyoursdirection “if youswash. to 
have us split ours case to hold those two panels in the 
south 

THE CHAIRMAN: What kind of time are we 
talking about, assuming four days maximum for direct on 
the two panels combined? 

MRSS COSMAN- SP ALI rignt.) ©OUre projvection 
is that those two panels will be completed in three to 
four weeks. 

The next five panels, Mr. Chairman, are 
panels where the -- are primarily operations panels 
where primarily operations people from the north will 
be testifying and they consist of wood supply, case 
study introduction and overview, access, harvesting and 
protection, and for those five panels we would strongly 
submit that we be allowed to present those panels in 
Thunder Bay. 


The final three panels -- and those, in 
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terms of timing, we anticipate one and a half to two 
months. 

The final three panels, renewal, effects 
and planning, these panels have a mix of consultants 
and industry people. We anticipate approximately one 
month of evidence for those three panels, although we 
would prefer, because of the northern representatives 
on those panels, to have those panels heard in Thunder 
Bay. 

If you wish to have us divide our case in 
any fashion those three panels along with the first two 
panels would be the ones that could most easily be held 
ie Toronto. 

And that would mean, Mr. Chairman, if it 
is done in that fashion, approximately one half of our 
case would be heard in Thunder Bay and one half in 
Toronto and in terms of the organization of that 
alternative proposal that I put before you, the last 
three panels would lead into the case that Forests for 
Tomorrow wishes to conduct in Toronto, so it would 
follow that those three panels and Ms. Swenarchuk would 
be heard one following the other both in Toronto. 

And as far as the first two panels are 
concerned, that would be - I am not sure yet as to when 


it would start - but that three to four-week period 
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could be separated out for a hearing in Toronto 
without -- and perhaps most easily and without a great 
deal of hardship for us, but for the operational panels 
we would strongly urge upon the Board that we be 
allowed the same choice as the other parties who appear 
before you. 

Those are my submissions. 

THE CHALRMAN<sA PLeright. Mr. Cosman, 
did the Board understand it correctly when you were 
dealing with extending the courtesy and taking into 
account the lives of the participants, that you were 
objecting if any part of this hearing was moved to 
Toronto, and this includes by the way the cases for 
Forests for Tomorrow and OFAH which are already 
scheduled for Toronto moving to a four-day week from a 
three-day week? 

In other words, for your alternative 
Suggestion, your first two panels and the last three 
panels being heard in Toronto, would you be 
contemplating a four-day week or a three-day week? 

MR. COSMAN: Mr. Chairman, we would love 
to have a five-day week frankly, but the problem is if 
you are to be consistent as in the extension of 
courtesy to people who must attend a very lengthy 


hearing, you should give the same courtesy to the 
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people who are going to be coming from the north. 

So in that regard, and I would probably 
have to do it on a panel by panel basis, tell you where 
the people are coming from so a decision might be made 
appropriately, having regard to that fact; and I think 
that the same way that people from Toronto have a 
Sunday dinner with their families in Toronto, that 
should not be taken away from witnesses from the north. 

THE CHAIRMAN: Well, the Board doesn't 
wish to take anything away from anybody, but we are 
reaching a stage in the hearing where I think you are 
correct in identifying up front that the concern is the 
overall length of these hearings. So regardless of 
what the proposal is in terms of location, the Board 
would be looking for a mechanism by which to increase 
the amount of hearing time per week, whether by adding 
ansadditionalwdaye~-_frankiy -awertind sit difttacuiltuts 
consider sitting longer hours per day than we are 
already sitting - I think you will agree that we are 
sitting probably longer than any other tribunal or 
court.inethe jcountry #inetermsmof«hounrs *periday ebuceune 
prospect of shortening the overall length of the 
hearing will, in our view, regardless of the location, 
be dependent firstly on some of the other mechanisms we 


are trying to introduce; but, secondly, on adding more 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 26554 
(Cosman) 


time for hearing evidence and that may necessitate 
adding an extra day per week. 

MR. COSMAN: That may be, Mr. Chairman, 
but what I am suggesting is that if that is to be done 
for Toronto, then it should equally be done for Thunder 
Bay. 

THE CHAIRMAN: Well, the point is here we 
are at a point in the hearing where we can't go back. 

MR. COSMAN: I am speaking prospectively. 

THEE CHAIRMAN sewRighty= okay.) Thank you, 
Mr. Cosman. 

Well, firstly we can canvass the views of 
the other parties with respect to Mr. Cosman's specific 
submission or we can proceed to hearing submissions 
from any of the other parties with respect to their own 
clients position as well with respect to a move. 

Perhaps we will do the latter at this 
point then come back after we have got positions more 
or less on the table. 

We wollldaslike= 1 thinke ats this point to 
hear from the Ministry as to what their position is. 

MR. FREIDIN: Mr. Chairman, my comments 
will be short. I need not argue the case on behalf of 
Mr. Cosman or anyone else. It's obvious that 


ultimately it's the Board that is going to have to 
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determine where the balance of this hearing is going to 
be held. 

We acknowledge that we've had the 
opportunity to have this hearing in Thunder Bay which 
was the process that the Board put in place at the 
outset and we would hope that the Board would continue 
to hear and respect the wishes of other parties, not 
just the industry, but other parties who indicate that 
they have a preference as to where they feel it is 
appropriate for them to present their case. 

THE CHAIRMAN: Do we take by that, Mr. 
Freidin, that you would not be objecting to the Board 
relocating a portion of the hearing to Toronto? 

MR. FREIDIN: We would make no specific 
submissions in that regard. It's the other parties who 
are going to be affected by this particular matter. We 
have had our case in Thunder Bay and I think it's most 
appropriate that you hear the submissions of others on 
that matter. 

THE CHAIRMAN: Okay. Let's move on to 
the Ministry of the Environment. Mr. Campbell? 

MR. CAMPBELL: We have no submissions on 
this matter, Mr. Chairman. 

THE CHAIRMAN: Ms. Swenarchuk, do you 


have any further submissions to which you made last 
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week? 

MS. SWENARCHUK: I think they would all 
fallvinto*the’ category of replying to Mr. Cosman, Mr. 
Chairman, so I perhaps the other parties should 
proceed. 

THE CHAIRMAN: Okay. Perhaps we 
shoulds—--#Mr. sCotborne? 

MR. COLBORNE: Mr. Chairman, my clients 
have no particular position on the question of where 
the Industry will give its evidence. I will say, 
however, that we do have some sympathy with any 
procedural change that will speed the process and which 
will aid those parties who are under disabilities in 
terms of funding and so on on account of the length of 
the hearings. 

THE CHAIRMAN: Would your clients, Mr. 
Colborne, have any difficulty if the Board relocated 
part of the hearing to Toronto and went to a four-day 
week? 

MR. COLBORNE: Insofar as the evidence of 
the Industry is concerned, no; that is, subject only to 
the one qualification which I think is included in the 
original proposal and that is that allocations of 
funding might have to be adjusted somewhat. 


THE CHAIRMAN: You're talking about the 
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intervenor funding? 

MR. COLBORNE: Exactly. 

THE CHAIRMAN: With respect to increasing 
the number of days for the hearing per week in the 
event that we allowed the parties who wanted to present 
in Toronto to present there as opposed to relocating 
the Industry's case to Toronto, what is your position 
on a four-day week? 

MR. COLBORNE: It has been mentioned that 
residents of northern Ontario would have to provide for 
a lot of travel time if the Board were to sit for four 
days, but again restricting my comments to the case for 
the Industry, that would not affect us particularly 
because my clients are not in a position where many of 
them and for large portions of the hearing any of them 
are actually able to come and hear the evidence. 

THE CHAIRMAN: All right. But what about 
when Forests for Tomorrow presents their case in 
Toronto, it may last four to five months, and if we 
move to a four-day week, I am talking about the ability 
of other parties to participate in terms of 
cross-examination and things like that. 

MR. COLBORNE: We would not be prejudiced 
by that, provided the intervenor funding were adjusted 


and, in case I am not being clear, I am talking only 
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about the fact that right now Air Canada and Canadian 
Airlines International are flying people here; whereas 
if the hearing is changed, they are going to be flying 
people there. But I don't think the net difference in 
terms of expense would be very great. It's just a 
question of who would be paying for the planes. 

THEM CHALRMAN?@ *Welli= thats correct, and 
we assume that - this Board has no knowledge of this - 
but we assume that the funding allocations that were 
made to date by a funding panel were based upon an 
indication of where the various parties would be 
presenting their case through their initial choice; 
would that not be the case? 

MRe COLBORNE 3 That sr quiterright, Mr: 
Chairman. I realize you are not the funding panel, but 
your assumption is correct. 

THE CHAIRMAN: So that really any 
reallocations of funding would apply, so to speak, in 
the event that the Board were to change the assumption 
upon which that funding had been made in the first 
place; in other words, by redirecting for instance 
where the Industry's case was to be heard. 

MR. COLBORNE: Yes, that is my 
understanding. 


MS. SWENARCHUK: Mr. Chairman, the 
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allocations of funding were based partly on budgets 
presented by all parties. 

THE CHAIRMAN: But you would have 
indicated where you were going to present your case 
when presenting that budget? 

MS. SWENARCHUK: A certain part of the 
allocation has to do with travel accommodation 
expenses. To the extent those are changed, some 
discussion is in order. 

THE CHAIRMAN: Very well. All right. 
Mr. Edwards? 

MR. EDWARDS: Mr. Chairman, our 
preference remains to have our case presented here and 
I think it's true that if we were obligated to present 
our case in Toronto that we probably wouldn't have a 
case to present. I think the costs would be so 
substantial that we would be forced to withdraw. 

With respect to the proposal to move the 
Industry's case to Toronto, I have some sympathy with 
Mr. Cosman's suggestions that people should have the 
right to present where they elect to; however, my 
client will support anything which will tend to shorten 
the hearing and I do believe that this proposal of four 
days would tend to shorten the hearing. If we were 


able to participate in Toronto, it would be totally 
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dependent upon financial circumstances and in the 
absence of some relief in that fashion, it would be 
impossible for us to participate whether it be a 
three-day or a four-day week. 

If we were able to participate, frankly a 
four-day week is no worse or better than the three-day 
week from the point of view of the presentation of the 
Industry's case. 

THE CHAIRMAN: Thank you. Do you have 
any further submissions? 

MR PEDWARDS::24No,02--don/t,.Mr. Chairman, 
other than the fact that I think you are aware that the 
intervenor funding panel has already made a ruling, 
particularly with respect to the interest of my 
clients, which I don't think can be easily adjusted and 
this creates a real problem for us. 

We obviously would want to cooperate in 
assisting the expediting of the hearing and we ask the 
Board to consider the fact that all of our clients are 
in tthesnorth) and? ithe) costiof attending in*’ Toronto will 
be so great that we just can't participate. 

THE CHAIRMAN: Well, this Board can 
advise that we have indicated to the funding panel that 
in the event that this Board changed some of the ground 


rules respecting the location of the hearing and 
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perhaps the number of hearing days involved, that we 
might request the funding panel to reconsider its 
funding allocations which might change as a result of 
what this panel might do. 

We have received an indication from the 
funding panel that in the event that we made such a 
request it would certainly be considered, although - 
and I think we realize that and perhaps other counsel 
might realize that - it might also require an amended 
Order-in-Council with respect to the funding in order 
for anything to be done in terms of a reallocation, 
particularly in the case of parties which perhaps 
didn't receive funding at all, but in the event of any 
change in locale, might be impacted as a result of 
that, and had those facts been known to the funding 
panel when it considered their application, there might 
have been a different result. 

MR. EDWARDS: Mr. Chairman, my clients 
made certain decisions and choices based on the belief 
that the hearing would largely take place here and 
obviously relies on that. A change in plan would be 
quite difficult for them to adjust to; however, if some 
reallocation were possible, I think it is the view of 
my clients that a four-day hearing in Toronto for a 


portion of the case at least would be not unreasonable 
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in all of the circumstances. 

Clearly there is interest of the people 
in the north to have opportunities to attend here, but 
the Board through its lengthy hearings here has 
addressed that to a significant extent and if some 
portion of the hearing were to be held in Toronto, we 
do not see that as such a prejudice as to outweight the 
overriding need to expedite matters. 

THE CHAIRMAN: All right. Now, we would 
like to hear the views of both ministries with respect 
to the possibility, regardless of whether we change the 
location for any of the parties, whether when we do 
reach Toronto we go to a four-day week as opposed to a 
three-day hearing week? 

MR. COSMAN: Mr. Chairman, perhaps just 
before the ministries do speak to that issue, I just 
want to make it clear that our clients would certainly 
support a four-day week in Toronto. That was not the 
issue. My suggestion and submission was there should 
be a consistency with respect to the balance of the 
hearing in the north. 

THES CHALRMAN =e. Allerignt.0@e Well.,..that=is 
what we want to find out. We want to find out - thank 
you, Mr. Cosman - whether or not there is objections 


from any party that the Board move when we do reach 
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Toronto ultimately to a four-day hearing week to try 
and pick up some time during what may end up being the 
better part of a year spent in Toronto, and there could 
be a considerable amount of time picked up by going to 
a fourth hearing day. 

And we feel that that is reasonable in 
view of the fact that the majority of the parties would 
not be required to be travelling up north and a great 
number of the parties are located in the south. 

That of course does not follow through 
for everybody and given this undertaking and given the 
vast expanse of the area of the undertaking, there is 
no way, whether we sit in the north or the south, that 
we can accommodate everybody equally, although we will 
try tomdotsou larry: 

Mr. Freidin, does the Ministry have any 
objections to going to a four-day week? 

MR. FREIDIN: Without knowing all of the 
details it'syhardytovsayvyesvormnowe Gathink that 
would say that we could go with a four-day week, 
however, I would hope that we would be able to have 
enough flexibility built into that so that people would 
not in fact be required to spend five or six days away 
from home. 


I think Mr. Cosman's point is well taken, 
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that as he might be able to indicate how his particular 
witnesses can be accommodated maybe, you know, in some 
cases four days -- sitting longer on the fourth day it 
would be possible and other days it wouldn't. 

We have concerns only that we would be 
having people coming down from northern Ontario even 
during the other parties' case, so generally going to a 
four-day week we have no objection, as long as there is 
enough flexibility built in that, if required, people 
are not going to be in fact required to be away from 
their homes for extended periods of time because of 
travel problems. 

THE CHAIRMAN: And when we move to 
Toronto, how many people are you talking about? 

MR. FREIDIN: I don't know, I haven't 
even thought that far down the road. I just know there 
Will be people from northern Ontario who will be in 
Toronto; some on a part-time basis, some on a full-time 
basis. 

THE CHAIRMAN: Mr. Campbell? 

MR. CAMPBELL: Mr. Chairman, we will 
support any and all measures which assist in moving 
this hearing along, including a four-day week. 

With respect to travel, I support my 


friend Mr. Freidin's submissions that the Board should 
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be quite prepared to make adjustments to facilitate 
travel. I also perhaps should add that having observed 
Mr. Martel from time to time in the airport that it 
sometimes seems easier to get to various parts of 
northern Ontario by going via Toronto, or at least it's 
a lot easier to get to Toronto from various parts of 
northern Ontario than it is to get from one side of 
northern Ontario to another. 

So I agree, these travel matters have to 
be taken into account, but I assume the Board will show 
its usual common sense in those matters. 

THE CHAIRMAN: Okay. Is there any other 
partyi--wMreWAxtordeewenaidnetecall suponsycu 
specifically because we will be attending Red Lake and 
we assume that you will be presenting your evidence in 
Red Lake. 

MR. AXFORD: Mr. Chairman, yes. There 
are a couple of things that I think the Board should be 
aware of. 

For our organization it's just as easy to 
comeuto,ThundermiBaveaseut ei smtccaeTorontommeit sedttitiaecint 
in both cases; however, I certainly support Mr. Cosman 
on the issue of northern testimony, because whatever 
the Board chooses to rule on ends up having to be 


acceptable to the people that live and work in the 
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north. 

If we were dealing with the forests 
between Toronto and Barrie that would be one thing, but 
we are basically dealing with forests that are up here. 
And if the public is not comfortable with the fact that 
decisions were made in other places or here, it's a 
very important issue to the acceptability of whatever 
the Board rules that has to be taken into 
consideration. 

THE CHAIRMAN: But, Mr. Axford, the Board 
is cognizant of those concerns and that in fact was 
much of the reason behind it’s initial decision to hold 
the hearings in northern Ontario. And up to this point 
in time we have been here approximately 17 months, we 
will be here a number of months more in any event to 
accommodate the satellite hearings as well as hearing 
some of the other parties specifically in the north. 

You cannot get away from the fact that 
this decision is going to be made by persons, no matter 
where they are from, two of them are from southern 
Ontario, one is from northern Ontario, and it is a bit 
of a fiction to assume that the decision is going to be 
made in a particular location; it is being made in fact 
I would suggest by people, they happen to reside in 


various locations around the province. That is No. 1. 
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No. 2, our real concern in terms of where 
we hold the hearing is providing for fair access to 
persons who wish to participate in these proceedings, 
and by participating we mean not only those persons who 
wish to participate by representation by counsel or 
representatives, and we have a number of the parties 
here today who are represented by counsel who are 
physically resident in the south, they are represented 
by counsel and consultants, many of whom reside in the 
south and, in fact, there are people here who are 
represented by local council and by consultants who 
reside locally in the north. 

I think what our major concern is: Where 
can we provide access to those who wish to participate 
in these proceedings, and that is the overriding 
concern. And we anticipate that if we relocate part of 
the proceedings to Toronto, there will be obviously 
some dislocations to some of the parties who want to be 
physically present at the proceedings. It doesn't 
necessarily mean they won't be represented because they 
are not physically present, because many of the parties 
are represented by counsel and they represent groups 
which comprise a large number of people, some of which 
reside in the south and some of which reside in the 


notcen 
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So I think the Board wants to dispel 
chistes ledons teameanetoacalv@iteayfiction--"but this 
idea that somehow by sitting in Thunder Bay it 
necessarily implies that each and every decision made 
in connection with this matter is being made in the 
north. It is being made by this Board ultimately, and 
we will be taking fully into account, we think, the 
views of residents of all of Ontario, whether it's 
northern Ontario or southern Ontario; eastern Ontario 
or western Ontario. 

So that we are mainly concerned about how 
can we provide access to all of those who wish to 
participate in the fairest manner, and that is what we 
are considering. 

Ms. Swenarchuk, can we call on you now to 
respond firstly to Mr. Cosman's representations because 
it was your proposal initially? 

MS SWENARCHUK?3 eMr. "Chairman I) don"t 
propose to revisit totally the arguments, including the 
factual evidence that was laid before you the last time 
this issue was discussed, I merely want to note that 
Mr. Cosman has reiterated the Industry's position in 
pretty much I think the same terms it was stated 
before, and so some reference to some of the other 


elements at play I think is justified. 
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He of course has indicated that the 
hearings should be held in the north because its of 
vital importance to people of the north as to how 
timber management is carried out on Crown lands in 
northern Ontario. 

Let's just recall that the north of 
Ontario itself is very large, holding the hearings in 
Thunder Bay does not provide realistic access to the 
process by people in eastern Ontario; that timber 
management occurs on Crown lands as far south as the 
Muskokas in Ontario as well as right through the Ottawa 
Valley and through much of eastern Ontario and we are 
not merely talking about an industry that occurs in 
Thunder Bay and north and west of Thunder Bay. 

And travel to Thunder Bay, as we have 
noted earlier in the hearings, from eastern Ontario is 
very difficult; travel to Toronto from those areas is 
frequently easier than travel to Thunder Bay. 

We brought to your attention earlier as 
well that there are at least as many timber industry 
related jobs in southern Ontario as there are in 
northern Ontario. 

An element that has been left out of the 
discussion today totally is the secondary motivation 


that we brought to your attention in proposing the move 
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again and that is the question of public cost. 

Numerous individuals who now must travel to Thunder Bay 
at public cost and be accommodated here will not have 
to travel here and be accommodated here if the hearing 
is moved to Toronto and that, of course, includes the 
Board members themselves. 

I believe it's the Chairman who talked 
about the unacceptability of a five-year $20-million 
hearing. We concur absolutely with that suggestion, 
and we are convinced that in terms of travel, yes, 
there may be some reallocation amongst the parties but 
there will definitely be a net reduction in public cost 
for travel and accommodation if the hearings are moved 
to Toronto. 

Now, Mr. Cosman underlined that some of 
his clients are small family owned companies from 
northern Ontario. That is undoubtedly true, but we 
also know that within those organizations are some of 
the largest corporate entities in the country, most of 
whom as well we've heard earlier in the hearings have 
head offices in Toronto. 

Again, it's my understanding that the 
Board's organization of the hearing in Toronto - and 
Mr. Cosman referred to accommodating people coming to 


Thunder Bay to testify - my understanding is that the 
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process the Board has evolved here is not merely for 
those who testify here but for all the other people who 
must travel here, and I think when we consider a move 
to Toronto and the justifiable concern of parties about 
witnesses, for example, being away from their families 
longer because they are going to Toronto than 
testifying in the north, I think the advantage those 
witnesses have over all of us is that they will make an 
appearance over a certain number of days or weeks and 
then they are finished. Whereas all the other 
individuals here whose travel time as been tied up has 
been tied up for months and years. 

So I think really those people who Mr. 
Cosman has identified as of concern because they're 
industry witnesses from northern Ontario who will be 
coming to Toronto are ina different category and their 
lives will be less disrupted than the entire team that 
you see before you, of which you are in a sense 
members, whose lives have been involved in this case 
for such a long time. 

It might well be that those witnesses 
would prefer to spend some longer days in Toronto or a 
few more days in Toronto in one time and make fewer 
trips than to come back repeatedly. In other words, 


their lives are disrupted hopefully for a short time. 
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We don't plan to cross-examine any one of them for a 
year, I assure you. 

As you have said yourself, Mr. Chairman, 
Mr. Cosman indicated that it's wrong to say that the 
north has had its period of hearing time. Well, we all 
know that there will be more hearing time in the north 
with the satellites hearings and with those parties 
that are going to be presenting their cases here. 

I was particularly pleased that Mr. 
Cosman referred to his first two panels and the 
possibility of holding them in Toronto since my look at 
them indicates that there are five witnesses on those 
panels, one of whom is from northern Ontario, one from 
Ottawa, and three from Toronto/Mississauga. 

Somineconclusion 7s Mrews chairman; {I nthink 
all the reasons that we indicated earlier in the 
hearing still come into play. This is an industry 
which occurs over much of Ontario, not only northern 
Ontario, and in which the benefits and costs are 
certainly spread over the entire province and those 
factors plus the expedition of the hearing, in our 
view, justifies a move. 

THE CHAIRMAN: Thank you. Are there any 
further submissions with respect to the matters we have 


just discussed? 
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Mr. Cosman, do you have any further reply 
to those submissions by Ms. Swenarchuk? 

MR. COSMAN: No, Mr. Chairman. 

THE CHAIRMAN: Okay. We will move to 
another topic then. By the way, before we go to the 
other topics, we just wish note for the record, we have 
received a letter from the Ontario Federation of 
Anglers & Hunters dated October 30th, 1989. The Board 
wishes to advise that it has read this letter and its 
contents and we will take into account the matters 
raised therein. 

It doesn't intend during the course of 
this discussion to refer to all of the submissions made 
in that letter, it will take them into its overall 
assessment of these matters. 

Okay. Now, moving on to the other 
matters that we have before us. The draft procedural 
directives that we have put forward to the parties 
dated«Octoberg25thteriea@donytethinksetheresis@mucheto 
deal with on the first page for it simply outlines the 
Board's concerns with the length of time of this 
hearing. 

Moving to page 2, the presentation of 
direct evidence. Do any of the parties have any 


comments on the Board's indication that it will impose 
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a time limit of a maximum of two days on direct 
evidence with the parties requiring leave if they wish 
to have that extended? 

MR. COSMAN: Mr. Chairman, we have stated 
our position earlier and I don't think we will take the 
Board's time to repeat it, other than to say that, as 
we said when we met last on the procedural matter, that 
we feel that we can and would use our best efforts to 
meet a two-day time limit per panel. 

We felt that it was inappropriate as a 
legal matter to compel it, but that may be covered by 
your provision to allow leave to call such additional 
evidence as may be appropriate in the circumstances. 

THE CHAIRMAN: Well, it would be the 
Board's intention to impose the time limit, if parties 
wish an extension they can apply for leave and the 
Board will review those requests on a case-by-case 
basis. 

We want it understood though that we do 
not expect in every instance for parties simply to rise 
at the end of two days and request leave to extend it 
further. We would expect a reason which is sufficient 
for us to grant that leave. 

Okay. The next-- 


MS. SWENARCHUK: Mr. Chairman? 
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THE CHAIRMAN: --matter which I -- sorry, 
Ms. Swenarchuk? 

MS. SWENARCHUK: A matter of wording. 
The wording of the draft is a little vague, perhaps 
deliberately there. Limit the presentation of direct 
evidence to a maximum of two hearing days; do you mean 
per panel? 

THE CHAIRMAN: Yes, that is exactly. Not 
per witness, per panel. 

MRea CAMPBELISeereracase: 

THE CHAIRMAN: And not per case, per 
panel, and that is a good point that we should clear 
bye) 

All right. Moving to the second matter 
which is the implementation of this formal negotiating 
process. The Board has attempted to set out what it 
derived from last week's discussions and attempted to 
provide some guidance to the parties on the next page 
as to how it foresaw that negotiating process to take 
place. 

We are also putting forward on the table 
a further suggestion; and, that is, that the 
negotiations in fact take place in Thunder Bay as 
opposed to Toronto. Our reasoning behind that is we 


feel it will be less distracting to many of the parties 
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involved and that if the negotiations in fact took 
place here, that the parties could get down to some 
serious and intense negotations. 

Not being distracted, and I am referring 
specifically to several of the counsel here, by other 
demands from their offices, clients or other persons 
who may wish to, in some way, interrupt what we 
consider to be the purpose of this two-week 
adjournment; and, that is, to get down and seriously 
negotiate. 

MS. SWENARCHUK: Mr. Chairman, for the 
same reasons as before I oppose that suggestion, and I 
certainly submit that reasonable counsel will either 
approach these negotiations with an aim to maximizing 
the efforts or not and that putting everyone in Thunder 
Bay is not to anyone's particular advantage, it's in 
fact a disadvantage to all of us who don't have office 
structures in Thunder Bay in terms of documentation 
revisions, all those kinds of questions. 

We are of course also returning then to 
the cost questions that met us before. So our 
submission would be, at least leave it to the parties 
to decide where. 

THE CHAIRMAN: Well, we just throw that 


out for your consideration. Perhaps subclause (c) of 
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the second paragraph will help to some extent because 
the Board would expect to have addressed in the report 
the names of everyone who took part, the length of time 
for the negotiating sessions and the dates upon which 
those sessions occurred. 

So that much as we all experienced in 
primary school, we will in essence want to know that 
the parties that were expected to take part did so, and 
that the negotiating sessions were of sufficient length 
to produce hopefully a good result. 

We don't want to be involved in granting 
a two-week adjournment only to find out that the 
parties met for a couple of hours and then proceeded on 
to do other things, so that the net result of the 
negotiating session in terms of removing issues from 
the table ends up being minimal. 

Okay. We would like to hear the parties' 
comments, if any, with respect to the written report 
that the Board expects out of those negotiations and we 
would like to know if any of the parties have any 
difficulty with the items that that report should in 
factrcontains 

(no response) 

Well, if there is nothing specific. Mr. 


Colborne, do you have... 
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MR. COLBORNE: I am not clear in reading 
the draft what the Board contemplates doing if there is 
lack of agreement among the parties as to the contents 
of this report. Do you contemplate receiving a number 
of minority versions, or -- 

THE CHAIRMAN: No, we were hoping that 
the parties would be able to end up with a report that 
all could support, including the parties that did not 
agree with a specific issue, their views would be 
stated as one of the subsections to that report, but we 
would hope that all of the parties can end up, in 
effect, submitting a joint report to the Board. 

We hadn't really contemplated the 
Situation where the parties couldn't even agree on the 
form of the report and that is why we set out these 
various categories that we would like to see addressed. 

MR. COLBORNE: My concern would be that 
this may in effect undermine the status of parties as 
parties and all of a sudden parties become people with 
one vote and if they get out voted all of a sudden they 
become something less than they ought to be, which is 
full parties. 

I don't know if this would happen, 
perhaps I am just expressing my concern. 


THE CHAIRMAN: No, we don't view any of 
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the parties as less than full parties. What we hope to 
achieve from this report is that it would say, for 
instance, in subparagraph (d) sub-Roman numeral (i), it 
would set out the issues upon which the parties can 
agree. So if there is a particular issue upon which 
all of the parties to the negotiating session can 
Signify agreement, effectively that will be removed 
from having to be addressed at the hearing 
subsequently. 

If in fact five of the six parties - I 
don't know how many would be part of this negotiating 
process ~- but for the purposes of the example I am 
going to give, suppose it's six. If five of the six 
parties agreed that this issue was not in contention, 
there was an agreement with the position, for instance, 
taken by the Ministry on that issue, it didn't have to 
be further addressed, but the sixth party did not, then 
presumably the sixth party in that report would 
indicate that it doesn't agree and would indicate what 
position it wishes to take with respect to that issue. 

And then going further down that page, we 
would be dealing at the hearing with essentially the 
evidence from the party that did not agree. 

MR. COLBORNE: I understand you, Mr. 


Chairman, and I do not take formal disagreement. I 
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want to say one other thing just for the record. I 
suppose I would be also concerned that when we get to 
the bottom of the page, and there is reference to where 
a particular issue is not in dispute, then that party 
shall not address that issue and so on, I would remind 
you, Mr. Chairman, that quite often when evidence is 
being called it's likened to building a house block by 
block and if the parties who will be calling their 
cases later in the hearing end up being restricted to 
just critiquing the house that is already there as 
opposed to trying to indicate how -- 

THE CHAIRMAN: No, Mr. Colborne. We 
assume that you are going to have a case to put forward 
to the Board that is to some extent in issue with that 
proposed by the applicant, by MNR. 

MR. COLBORNE: Yes. 

THE CHAIRMAN: We are talking about where 
your client's interest, for instance, coincide with 
what the Ministry has put forward, we want to avoid 
having to deal with that evidence further at the 
hearing, we just want to really be dealing with those 
areas which are in dispute by the various parties to 
the proceedings. 

And what we are asking in this 


negotiating session is for you to try to come to 
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agreement, even on some issues that are at this point 
in time in dispute. In other words, you sit around, 
you talk, you discuss it and perhaps you can suggest 
that the Ministry puts forward another term and 
condition that would better address your problem and 
they might, in this negotiating session, agree to that; 
in which case you have an agreement on an issue that 
was formerly in disput which, as a result of the 
negotiating process, is no longer in dispute. That 
would then be identified and off at table. 

MR. COLBORNE: Yes, I understand that, 
Mr. Chairman. I hope you understand me though when I 
say that the issue that could arise need not be seen 
only as a list, which is a very linear way of seeing 
them. The issues which may arise might be better seen 
as in a more wholistic sense and I wouldn't want to be 
attempting to call evidence on behalf of my client and 
in effect being prevented from building the foundation 
and so on for an important point that we think ought to 
be made, simply because in the course of building that 
foundation we are canvassing within areas in which 
there doesn't seem to be much dispute. It's just not 
quite as black and white on each point as that. 

THE CHAIRMAN: All right. Well, the 


Board can appreciate that, but I think the Board will 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 26582 
(Colborne) 


have to address those kinds of concerns on an ad hoc 
basis; in other words, to see where the examination is 
going at the time it is being addressed and decide 
whether or not that is an issue which needs more 
exploring to get across the point that you may wish to 
put across. 

You may be able to, for instance, come 
out with a conclusion, rather than building it, and 
putting the conclusion before the Board and the Board 
acknowledging that a lot of that has been agreed to. 

MR. COLBORNE: Yes. That is the only 
point I wanted to make. Thank you. 

THE CHAIRMAN: Okay. 

MRSeERELDING Mree'Chairman, 1£ I might 
just make a comment along the same lines. 

I think the thing that was perhaps of 
concernmcoeMn. Colbornes—) and, Mr .'Colborne; >I 
apologize if I misinterpreted your comments - is 
Similar to a concern I had arising out of paragraph sub 
III under scoping of issues subparagraph (c) which is 
again a section which indicates: 

"That, wherever possible, parties should 

focus their cross-examination by 

specifically relating the same to 


positions put forward in the draft terms 
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and conditions filed by MNR and/or any 

other party cross-examining.” 

I think in terms of Mr. Colborne's 
submission, the comment I make about his submission and 
the comment I would like to make about subparagraph (c) 
is that I think it's recognized by counsel that a 
classic purpose of cross-examination is often to seek 
particularly from expert "A", who might be called by a 
party with whom you have no difference whatsoever, 
admissions which will be helpful to you in terms of 
taking a position in respect of party "B" with whom you 
do differ. That is done all the time. 

And I think that, and I assume that when 
in subparagraph III, sub (c) you said that: 

"Parties who wish to cross-examine upon 

issues identified in their statement of 

issue shall, wherever possible, focus 

their cross-examination..." et cetera, 
that the ‘wherever possible' was put in there partly in 
recognition of the fact that cross-examination is, as I 
have indicated, quite frequently used for the purposes 
that I have indicated. 

And if I am correct in that, then I 
assume that the concern that Mr. Colborne had was 


somewhat similar to that in relation to subparagraph 
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(d). But I only make that comment, let Mr. Colborne 
speak for himself. 

THE CHAIRMAN: Well, certainly the Board 
is aware of the purpose of cross-examination in its 
usual sense. Again, I think the Board is quite 
prepared to allow flexibility to the extent that issues 
upon which there has been substantial agreement do not 
occupy any further time at the hearing either in direct 
or in cross, and we feel at this point in time that the 
parties should be able to reach substantial agreement 
on a number of issues that have been put forward, Mr. 
Freidin, firstly in your statement of draft conditions, 
and we suspect will be the subject of draft conditions 
by all other parties. 

When those are all on the table, we feel 
the parties should be able to look at them, negotiate 
amongst themselves and indicate by give and take that 
if the draft condition concerning this issue were 
formulated in such and such a way, then none of the 
parties or most of the parties have no further problem 
with that issue, that issue is then gone, 
substantially. To the extent that it isn't for any 
particular party, that issue would still be on the 
table. 


MR. FREIDIN: I understand you and I 
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think that will be the goal that we will all be 
attempting to achieve, but I still stand by the 
comments that I made that there will be occasions where 
some party may want to cross-examine an expert with 
whom they have no difference of opinion to support 
their case against someone who they do have a 
difference of opinion with. 

THE CHAIRMAN: And in those cases it can 
be put to the Board on that basis and the Board will 
rule accordingly. 

MR. FREIDIN: Thank you. 

THE CHAIRMAN: Mr. Cosman? 

MR. COSMAN: Yes. Mr. Chairman, we 
support very strongly the negotiation process with 
respect to draft terms and conditions. It will be the 
first opportunity that we will have to understand the 
positions of the people who follow us in evidence and 
it will certainly assist in terms of focusing our 
evidence for the assistance of the Board. 

One aspect of the formal negotiating 
process that I would like to raise because it does 
raise: abityiofiarconcenn. etl wouldenotewants it to 
become a numbers game. For example, just take an 
example: 9 out of 10 Cabinet ministers may think 


getting rid of VIA Rail is a good thing, one may not 
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and he may be right or she may be right. 

At the end of the day, if five out of six 
believe in a certain position, I don't think any weight 
from the point of view of the Board should be given to 
that. That may mean that certain opponents have gotten 
together or certain proponents have gotten together. 

At the end of the day it's got to be the merits of the 
position and not the numbers that count. 

And I would just be very concerned 
entering into this process knowing, because although I 
represent diverse interests and many different entities 
all under the umbrella of one representation, that I 
don't want to come out with five against six or four 
against six as if that had any merit in itself. 

It's very important at the end of the day 
if one -- if there is agreement which we all hope to 
obtain on a particular term and condition, that is one 
thing; but if five out of six feel that Via Rail should 
be closed up, that doesn't mean it should, and it's up 
to the Board in the end to decide the merits of the 
case. 

THE CHAIRMAN: And the Board will. The 
Board understands that perfectly, Mr. Cosman. We are 
certainly not endeavoring to enter into any kind of 


numbers game and we will not be giving any particular 
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weight to the number of parties that agree or, for that 
matter, disagree. 

What we do feel is the case is that there 
are areas upon which agreement can be reached and, in 
fact, can probably be reached outside of the formal 
hearing process, and we hope that this negotiating 
session with intensive negotiations within a two-week 
period will assist that accommodation outside of the 
hearing process, because to the extent that there can 
be agreement outside of the hearing process on the some 
of these issues, it means ultimately in the Board's 
view that the hearing process overall is shortened and 
that will, in our view, given the time and expense of 
public funds involved in this entire process, be in the 
public interest. 

Mr. Edwards? 

MR. EDWARDS: Mr. Chairman, I have a 
specific and particular concern with respect to the 
time frame. I have spoken to some of my friends about 
this and it has to do with the obligation to file draft 
terms and conditions by January 30th. 

I am going to be out of the country for 
most of January and it will be very difficult for us to 
have that filed by January 30th. I was going to 


suggest that the particular exception be made to allow 
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us to file ours by February 15th, which would still 
allow us to participate in the negotiation process. 

My suggestion is based on the belief, Mr. 
Chairman, that we should be able to identify our issues 
relatively specifically. I don't think we have been 
responsible at all for sending the Board on wild goose 
chases about what our interests are and I think we 
should be able to specifically identify those to the 
satisfaction of the other parties. 

I did speak to Mr. Freidin about this 
several weeks ago. When it was raised, he had a 
concern about several parties asking for this special 
dispensation, but I think he indicated at that time 
that he could live with one exception. I hope that 
still is his position. 

THE CHAIRMAN: Well, Mr. Edwards, the 
Board has given some consideration and will take into 
account your comments today as to the dates and the 
time frames with respect to the filing of those terms 
and conditions. 

It is the Board's view, but we will 
discuss it further, that the parties in opposition or 
other parties in support should know basically what 
their positions are to a large extent at this point in 


time; the bulk of the Ministry's case is in, the 
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Ministry's draft conditions of approval have been on 
the table since last June I believe, or July -- sorry, 
June 26th, and all of their witness statements have in 
fact been filed, and we are quickly approaching the end 
of their case. 

And, as a result, we don't feel that it 
should be that difficult for other parties to be 
formulating their terms and conditions with respect to 
the planning process that is before the Board. 

But we will take into account your 
further submissions. 

Mr. Cosman? 

MR. COSMAN: Mr. Chairman, I am quite 
sympathetic to Mr. Edwards’ personal situation. I 
would only raise one point and that is, whatever the 
time it is, there has to be a period of time between 
obtaining the draft terms and conditions-- 

THE CHAIRMAN: And you starting your 
case? 

MR. COSMAN: --our starting our case but, 
in addition to that, we would like to meet, with Mr. 
Edwards draft terms as with everybody else's, with our 
clients to review them and get instructions as to how 
we should proceed, and if it's the 15th as compared to 


another date, then that is the start of the negotiation 
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process, that won't be possible. 

THE CHAIRMAN: And we have taken that 
into account, quite frankly, in formulating this date 
ofethes3s0th. 

We feel it's important, as we have 
mentioned before, that all parties in presenting their 
case focus on the terms and conditions of both the 
Ministry of Natural Resources and conditions put 
forward by all parties, and certainly it will assist 
your presentation of the evidence, Mr. Cosman, when you 
start, knowing what the positions of the other parties 
are. 

And we don't anticipate necessarily that 
you will be able to start prior to the negotiation 
sessions, but you may well; and, if you do, you would 
probably be not much further than your first panel, the 
witness statement for which is already before us. 

Mr. Edwards? 

MRee GDWARDS: @eMricnairmanyere. I could 
just make a couple of further brief comments. 

Mr. Chairman, this was originally that 
terms and conditions which were to be filed were to be 
filed at the conclusion of the Ministry's case. Now we 
have moved that date up by invoking this process, 


because it would appear that the Ministry's case is 
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perhaps not going to be completed by January 30th, 
Lesa 

THE CHAIRMAN: Well, that is true, but by 
the same token we would suggest to you that the 
ultimate date upon which the Ministry's case concluded 
is also further along the road than it otherwise would 
have been. 

MR. EDWARDS: Yes, sir. 

THE CHAIRMAN: You might have had to have 
your draft conditions of approval in long before now 
had the Ministry finished long before now. 

MR. EDWARDS: Yes, I agree with that, Mr. 
Chairman, but the concern we have is that the last -- 
particularly Panel 16, as seen by my clients, is a very 
Significant one and we feel that in fairness to respond 
to that we have to hear what the evidence is in that. 

And it's just that I am -- as I said, I 
have a personal situation where I am going to be away 
and it's going to be very difficult for us to file at 
the same time as other parties. So we are asking for 
some leeway of some relatively short period of time to 
allow us to comply with the Board's directives. 

THE CHAIRMAN: Well, we will take it into 
account, Mr. Edwards, but we want to be evenhanded in 


our treatment of all parties and a request for an 
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extension by you may be met with a request for an 
extension by others as we get closer to the date. 

That doesn't do much for Mr. Cosman and 
his clients in terms of reviewing and shortening the 
presentation of the Industry's case and, consequently, 
although there may well be some hardship involved, we 
may nevertheless after consideration stick to that 
date, but we will advise you in our finalization of 
these directives. 

Scoping of Issues. Sorry, Mr. Freidin, 
do you have something else on that last topic? 

MR. FREIDIN: Yes. There are two issues. 
I am not sure whether other counsel will want to 
address one of them. 

I notice from the letter from OFAH, and I 
think I heard from others, that there is some concern 
about subparagraph III, the last paragraph, that 
parties will only be permitted to further amend their 
terms and conditions with leave of the Board. 

I am not too sure that presents as much 
of a problem for the proponent as it does for others, 
in that if the proponent is going to amend its terms 
and conditions, in all likelihood it would be by 
adjusting its position and perhaps imposing or 


suggesting the imposition of further obligations on it, 
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and I don't suppose there would be a terrible amount of 
objection to that. It might cause more concern for 
others. 

And I would like to address in some 
detail subparagraph IV. But perhaps before I do that, 
if there are any comments on III... 

THE CHAIRMAN: Well, the Board has taken 
the position, subject of course to submissions today, 
that it wants the terms and conditions put forward in 
the first instance by January 30th to be the parties’ 
best efforts in terms of their positions as they know 
them at that time. 

Subsequent to the negotiating process we 
realize that some of those suggested conditions will 
change and will change as a result of the negotiations. 
We, therefore, want them finalized at that point. 

We will consider amendment to those 
conditions on a case-by-case basis, which is the reason 
for requiring leave of the Board, but we have no 
intention of having the parties amend their conditions 
at will so that those amended conditions require 
further amendments on the part of other parties 
responding to those changes and on, ad infinitum; we 
never end. 


And it is the Board's considered view 
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that the parties should be able to ascertain with 
reasonable particularity their bottom line positions 
and those will have been refined as a result of the 
negotiating process. 

If there is something that arises in the 
evidence in terms of the presentation of the other 
parties’ witness panels in cases, then on a 
case-by-case basis you can seek leave from the Board to 
further amend your conditions, and if the Board feels 
it's reasonable under those circumstances, it would 
grant that leave. That is the reason for that 
provision. 

MR. CAMPBELL: Mr. Chairman, on that 
matter, I think we would support that view, that the 
leave is a reasonable requirement. 

We think that the important test in 
granting leave is just the one that you have mentioned; 
if a party is able to clearly delineate that in light 
of certain additional evidence, Items A, B and C, it 
wishes to amend its proposed term and condition then 
that, it seems to me, would be the exact circumstance 
under which leave should be granted. 

If, on the other hand, it's simply a 
matter of without any additional evidence wishing to 


make a change, then I think the Board should take a 
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hard look at that. But I think the evidence -- the 
impact of additional evidence is definitely the test on 
which the Board should concentrate. 

THE CHAIRMAN: And it will be the case 
because the Board wants of course, in terms of any 
conditions it might impose, to be able to be ina 
position to impose a condition that is relevant and 
addresses the issue effected by that condition. And it 
may well be that there are certain changes that are 
necessitated by reason of the evidence as the evidence 
flows in. 

But approach this seriously as to what 
your position is and if it changes as a result of the 
negotiations, finalize your conditions in final forn, 
then they will be subject only to change upon leave. 

MS. SWENARCHUK: Mr. Chairman, I have a 
concern about that proposal, even with the elucidation 
that has occurred here; and, that is, that precisely a 
counsel for a party may determine because of new 
evidence that his or her party's terms and conditions 
must be amended and the Board may disagree. 

And in that event, in my submission, the 
Board has injected itself, in my view not ina 
justifiable manner, into a party's very determination 


of its own position before the Board and I, therefore, 
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continue to oppose that qualification on the parties' 
rights in this order having in mind again, as I said 
before, I assume that all the parties and counsel here 
are going to be reasonable and are going to take a very 
serious approach in these negotiations. 

However, with respect, I consider it my 
obligation to put before this Board my client's 
position and if my client's position changes as a 
result of new evidence in the case, it is our view that 
it is our right then clearly to amend our case before 
the Board and it is not a proper role of the Board to 
adjudicate as to whether we may change our position. 

THE CHAIRMAN: Well, we will take into 
account your submissions. 

MR. COSMAN: Mr. Chairman, by analogy, in 
terms of other proceedings, in court proceedings where 
parties do exchange pleadings and if parties have made 
admissions in their pleadings, it is only with leave of 
the court that they may change their position, and I 
think it's quite reasonable that somewhere in this 
process that parties be compelled to come forward with 
their positions and not just tentative beliefs to float 
until such time as they come out of the wings and put 
forward their final position. 


THE CHAIRMAN: And, since you have used 
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the court analogy, at the time when the parties often 
have to come forward with their positions in a court 
case is prior to the trial when the pleadings are 
filed. 

And, in this case, we are asking the 
parties to come to their positions well into the case, 
after the proponent’s entire case is on the table and 
after they have had the advantage effectively of seeing 
what everyone else's position is; and, furthermore, 
after they have had the advantage of discussing the 
various positions in the negotiating process. 

At that point in time if the parties 
don't know what their position is, in the Board's 
respectful view, they may be unlikely to ever know what 
their position is. 

Now, that is subject to changes that are 
necessitated by the evidence as it flows in later, and 
for that the Board will likely still require leave for 
amendment, but we will discuss that further and 
finalize these with our directives when they are 
finalized. 

MR. EDWARDS: Mr. Chairman, I support Ms. 
Swenarchuk's position here. I don't believe this 
analogy with pleadings in the court system can be taken 


too far. This is not the case of a motor vehicle 
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accident which happened nine months ago at a specific 
corner at a specific time and place. 

I think it could be prejudicial to 
counsel and to the clients particularly to be, in 
effect, locked into a position. I mean, if we were 
all -- this thing was to become too rigid a thing -- 

THE CHAIRMAN: Well, that is on the 
supposition, Mr. Edwards, that when leave is requested 
the Board will not grant it. 

MR. EDWARDS: Well, I guess my concern is 
that if there is to be a requirement for leave, one 
that - if I can even take us back to the court 
analogy - that at the time one was very much locked 
into one's pleadings in court, I think the general 
principle in these cases is more of a flexible response 
and would hope the Board, looking at the nature of this 
case, would be very flexible in its response to the 
request for leave to -- 

THE CHAIRMAN: Well, I may be wrong, but 
I think the Board has been flexible to this point in 
time and it's unlikely to change its view as the case 
proceeds. 

MR. EDWARDS: Well, if the Board were to 
impose this condition, Mr. Chairman, I think there is a 


really legitimate concern raised by Ms. Swenarchuk, 
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that the parties with AES natn that they receive 
over this very lengthy process may decide that they can 
improve their position in some particular way, and it 
ought not be an onerous test to be met to be allowed to 
amend the position, otherwise I think the party may be 
locked into something it doesn't agree with any longer 
and that would be unfair. 

THE CHAIRMAN: Well, we will take into 
account your concerns. 

Mr. Freidin? 

MR. FREIDIN: Yes. I would like to make 
some comments about the proposed order in relation to 
subparagraph II sub (iv). 

The reporter may need a break. 

THE CHAIRMAN: Yes. Actually, I'm sorry, 
we had forgotten. You are diligently taking everything 
down there and we've gone on for so long. We'll take a 
break for 20 minutes at this point and come back. 

MR. FREIDIN: Mr. Chairman, I am just 
wondering for the benefit of the witnesses, I would 
think -- I want to address that matter, I want to 
address another matter, I think that they could be 
excused until four o'clock without any trouble. 

THE CHAIRMAN: Very well. You shall be 


excused until four. 
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---Recess taken at 3:05 p.m. 
---On resuming at 3:40 p.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

Mr. Freidin? 

MR. FREIDIN: Yes, Mr. Chairman. I want 
to address two issues both of which arise out of draft 
direction (d) sub (iv) which is found on page 4 of your 
draft direction. 

My submission relates in part to the 
comments that I made the other day regarding the form 
of the Board's order. 

THE CHAIRMAN: Go ahead. 

MR. FREIDIN: And not only the form of 
the Board's order, but also the formal role, if any, 
that the Environmental Assessment Document should play 
once the Board's order in fact is made. 

I'll indicate to you what I believe the 
order should say and then I'll indicate to you the 
reasons for my suggestion. I would submit that 
subparagraph (iv) be changed to read as follows: 
Ones== 

THE CHAIRMAN: Do you want to go slowly, 
please. 


MR. FREIDIN: Yes. Some of these 
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comments again don't relate solely to the form but are 
also designed to facilitate the negotiations. 

One, draft terms and conditions should, 
wherever possible, be submitted using the categories of 
subject matters in MNR‘'s draft terms and conditions 
which is Exhibit 700. 

Second, the draft terms and conditions 
should outline changes in the timber management 
planning process that are desired, or how certain 
timber management activities should or should not 
eccur. The terms and conditions must have sufficient 
particularity so that if imposed it would be clear what 
must or must not be done. 

Three, the draft terms and conditions 
should not seek and, therefore, should not describe 
amendments to what are described in paragraph (d) (iv) 
of the draft as the principal documents. And you will 
notice the principal documents referred to are the 
Class EA, the Timber Management Planning Manual, 
Operation manuals, silviculture guides, et cetera. 

If I might then, my reasons for those 
Suggestions, Mr. Chairman -- 

THE CHAIRMAN: So if I got your last one 
correct, the draft terms and conditions should not seek 


and, therefore, not describe amendments to those 
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listed -- 

MR. FREIDIN: To those listed documents. 

THE CHAIRMAN: Well, why would you not 
want to suggest amendments to the Timber Management 
Planning Manual, for example? 

MR. FREIDIN: If I might, that will 
become clear. I want to make my submissions -- I can 
deal with that one first. 

THE CHAIRMAN: Oh. 

MR. FREIDIN: All right. But there are 
different reasons for making that submission, firstly, 
in relation to the Environmental Assessment Document 
and in relation to the Timber Management Planning 
Manual and the other documents referred to there. 

What I am going to be suggesting is not a 
departure from term and condition No. 30 wherein the 
Ministry has indicated that the Timber Management 
Planning Manual would be amended to reflect the terms 
and conditions which are imposed by this Board in terms 
of process. 

I think if I continue perhaps it will 
become clear. 

MRS. KOVEN: How many of these points do 
you have, Mr. Freidin? 


MR. FREIDIN: Those are the three, the 
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rest of my submissions are reasons. 

In relation to the amendment to the 
Environmental Assessment Document, Mr. Chairman, I 
think I would like to first off make it quite clear 
that I am not -- well, first of all, quite clear that 
there is legislative authority to amend the 
environmental assessment, that is provided for in 
Section 12(2)(c) of the Environmental Assessment Act. 

So I am not submitting as a matter of law 
that parties cannot seek amendments to the 
Environmental Assessment Document or that the Board 
cannot make an order to that effect, rather what I am 
saying is and what I am submitting is that such action 
is not advisable in the present case, particularly at 
this time in the case. 

I won't repeat the submissions I made the 
other day about why the Ministry designed the terms and 
conditions the way it did so that we would have a stand 
alone document, but I would refer you to those 
submissions. Unfortunately I do not have the 
transcript volume and page numbers, but I can provide 
ZteCORVoUT 

It is also the Ministry's submission that 
the terms and conditions should outline changes in 


process or practice; and the method of delivering the 
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message to the field regarding anae those requirements 
are and how the field might best go about ensuring that 
those terms and conditions are complied with should be 
left to the proponent. 

MR. MARTEL: Do you want to run that one 
by me again. 

MR. FREIDIN: Okay. The term and 
condition should outline the changes in process or 
practice desired, but the method by which the Ministry 
of Natural Resources delivers the message to the field 
regarding what those requirements are and how best to 
ensure that those terms and conditions are complied 
With is something which should be left to the 
proponent. 

In essence what I am saying, Mr. 
Chairman, is that the proponent is going to have the 
legal obligation to comply with the terms and 
conditions which are imposed, it's the proponent who is 
going to suffer the legal consequences of not complying 
with any terms or conditions that you impose and, 
therefore, in my submission, the proponent should be 
free to design how that will best be ensured. 

THE CHAIRMAN: Well, Mr. Freidin, to take 
an example, if the term and condition that the Board 


wishes to impose is that there shall be better public 
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consultation, or there shall be four opportunities or 
six opportunities for the public to put forward its 
input into a timber management plan; are you suggesting 
that it would then be left to the Ministry to design 
the ways in which that public input would be occurring 
and the ways in which the public would be notified in 
terms of when their input would be relevant, and the 
ways in which that input would be received, whether 
it's by way of one of the information sessions or some 
other method, without the Board and, I would suggest, 
the other parties to this hearing making specific 
Suggestions as to how that should occur? 

MRASFREIDIN : @eNoyeleamancotciewl think ithe 
Board would in fact be making those kinds of 
suggestions and so would the other parties; in fact, 
terms and conditions relating to notice we've set out, 
notices shall contain the following, planning teams 
shall have the following. 

If the Board should decide the planning 
team should have something else on them or somebody 
also on them, then the Board should so state. 

THE CHAIRMAN: But how does that get away 
from the fact that it would be the Board that would be 
deciding in terms of specific conditions as to how 


those requirements would be effected or delivered? 
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MR. FREIDIN: Okay. I think that really 
gets us to the next submission because it is probably 
perceived, and probably properly so, that the 
mechanisms which would probably be used by the Ministry 
to get some of these messages across would be through 
amendments or changes to some of the documents which 
the Ministry uses to provide direction to the field, 
including the Timber Management Planning Manual. 

So in relation to the kinds of examples 
that you are suggesting should terms and conditions be 
provided or be imposed which deal with process, your 
examples, those matters would as a result of term and 
condition 30 be incorporated into the Timber Management 
Planning Manual. So I don't think we have a problem 
perhaps in relation to those matters dealing with 
process. 

BUELL erPecouldeindicate =to*you why I 
think there is a problem of someone saying amend the 
Timber Management Planning Manual by adding the 
following clause or amend the silviculture guideline by 
adding the following words to this paragraph, which is 
really what someone would assume is contemplated by the 
draft term, that I think is something which would not 
be helpful either to the negotiation process or perhaps 


to the ultimate resolution of the issues. 
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And if I might perhaps indicate to you 
that I take that position because -- 

THE CHAIRMAN: But just a moment. Why 
wouldn't the Ministry want the input from the other 
parties as to specifically what they would like to see 
in terms of, for example, an amendment to the Timber 
Management Planning Manual, the exact wording, so that 
the Ministry is clear as to what is desired by the 
other parties. 

They may not agree to it and they may 
have very good reasons for not having agreed to it, but 
at least having it put forward in terms and conditions 
specifically would allow the Ministry to know what the 
other parties' positions are, would allow the Board to 
know what everybody's position is, and ultimately the 
Board might include in its decision with respect to a 
particular issue a specific amendment that it would 
require to one of those documents to be incorporated 
pursuant, in effect, to your condition 30 which 
requires the Ministry to effect those amendments within 
eight months after the decision. 

MR. FREIDIN: All right. I make a 
distinction, Mr. Chairman, and first of all I would 
expect the negotiation process to in fact include 


discussion of what they might like to see. What I am 
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saying is that the terms or conditions, if they are 
going to be stand alone, should be worded in a 
substantive way. 

For instance, if somebody wanted to make 
the submission that the ideal size for clearcuts for 
the purposes of moose management should be five 
hectares, it would be my submission that they should in 
fact have a term or condition which says: When 
planning the size of the clearcuts in terms of moose 
management -- ideal moose management, the ideal size of 
clearcuts should be five hectares; they should not be 
saying that Timber Management Guidelines for the 
Provision of Moose Habitat should be amended by 
changing 130 hectares wherever it appears to five 
hectares. 

And the reason I say that is because the 
Ministry may feel that there is a more appropriate way 
to get that message to the field, there is a more 
appropriate way for the Ministry to ensure that it is 
not exposing itself to prosecution under the 
Environmental Assessment Act for breach of the Board's 
order. 

So if that is the concern, the Board 
can -- parties can suggest terms and conditions in the 


form that I have suggested, the Board can impose that 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 26609 
(Freidin) 


as a term or condition, and it is up to the winienor to 
ensure that that in fact happens. 

THE CHAIRMAN: Well, I think at some 
stage the Board is going to have to receive the 
assistance of counsel in determining its jurisdiction 
to amending certain types of documents as a result of 
its decision. 

For instance, provincial guidelines such 
as the tourism guidelines, et cetera, the Board may or 
may not have any jurisdiction to tamper with any of the 
wording in those provincially adopted guidelines. That 
is Nogatl< 

It certainly would have little hesitation 
presumably in amending the EA Document because there 
appears to be clear statutory authority for it to do so 
under the Environmental Assessment Act. 

MR. FREIDIN: That is one of the reasons 
why I separated it out. 

THE CHAIRMAN: Right. And when you get 
down to some of the other documents, for instance, it 
may have the jurisdiction to order amendments 
specifically to the Timber Management Planning Manual 
because that is a document that is being prepared by 
the Ministry and it was prepared initially with the 


understanding that it would likely be amended as a 
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result of this hearing; it’s when you get to the other 
documents specifically that the Board would like some 
assistance at least from the parties as to what they 
think the Board could or could not change. 

MR. FREIDIN: Well, the concern that you 
have raised is the exact reason that I am making the 
suggestion that I am, that when I get to the end of my 
submissions, really where I am going is that if in 
fact -- well, the issue is this really: What direction 
should the Board give now which will achieve the 
purpose of filing terms and conditions at this stage 
which will not prejudice any of the parties and, at the 
same time, will leave all the options open at the end 
of the case to address the concern that you just 
raised. 

THE CHAIRMAN: Well, maybe though -- 
maybe that's an issue that should be addressed earlier 
than the end of the case. 

MReeER ELON) eho tye Oute-= 

THE CHAIRMAN: Prior to the conditions 
being put on the table. 

MR. FREIDIN: Right. But my concern is 
that if you look at the way that IV is worded, people 
are going to go away and spend time and money and 


effort coming up with suggestions as to how those 
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documents in the latter category are to be amended when 
you yourself, Mr. Chairman, have indicated that there 
is some question as to whether the Board has got the 
jurisdiction to do that. 

So what I said to myself is: How can we 
deal with this, have terms and conditions in a form 
which will in fact get all the issues on the table and 
leave it open at the end of the day or perhaps before 
the end of the day to argue this issue out fully. 

THE CHAIRMAN: Well, this is why I would 
suggest that it would probably be better to argue it 
out ahead of time so that if the conclusion is that the 
Board has jurisdiction to amend some of these documents 
within the bounds of its own decision, the parties can 
address those proposed amendments at the time that they 
are addressing their minds to conditions of approval. 

MR. FREIDIN: Well -- 

THE CHAIRMAN: Rather than waiting until 
the end and then find out that everyone agrees that 
perhaps the Board has the jurisdiction to amend a 
particular document but nobody has thought up specific 
wording or specific amendments. That is the problem. 

MR. FREIDIN: I accept what you are 
Saying, Mr. Chairman. I would rather just hold back as 


to when that might be appropriate. 
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THE CHAIRMAN: OkKay. 

MR. FREIDIN: The thought which comes to 
my mind, however, is that the submissions that might in 
fact assist the Board in that regard might rely in part 
on evidence which is yet toe cone. S@ilwdon iteknow. 

THE CHAIRMAN: Well, the argument would 
be -- I mean, it's hard for the Board to imagine - 
because I think what you are alluding to is a legal 
issue - as to how things would change relative to the 
Board's jurisdiction to do what you've alluded to or 
not in terms of evidence. 

In other words, if you argued at the end 
of the case in terms of a legal argument, why would 
that necessarily be different from what you would argue 
now? 

MR. FREIDIN: I don't think what I am 
suggesting would change the evidence that the Board 
would hear. 

THE CHAIRMAN: But it will change the 
form of the conditions coming in, that is the point. 

MReEERETDINGwethat isarnight.. 7 But) if in 
fact the form of the terms and conditions -- the form 
in which they come in achieves the purpose of focusing 
the issues; that is No. 1, it's got to do that, and lI 


submit that it can do that by putting it in in the 
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fashion that I have indicated, a stand alone document 
which does not refer to amendment of guidelines. 

And the second thing I think we want to 
do is we want to make sure that the terms and 
conditions come in in a form which will leave open the 
option of making this argument as to proper form later, 
and I will make some submissions in a moment that if 
they don't, if they come in in the form that is 
contemplated by IV, it may in fact not achieve either 
of those two purposes. And I will address that in a 
minute. 

But just going back as to why we are 
saying the direction should not indicate that these 
documents should be amended or make suggestions as to 
how they should be amended, it's been stated clearly 
before that the Ministry is not seeking approval of 
those documents; the main reason outlined earlier was 
that there is a need for flexibility to improve those 
documents based on experience gained in their 
application. 

THE CHAIRMAN: Yes. But doesn't that 
argument hold more water, Mr. Freidin, in terms of 
future amendments as opposed to amending those 
documents, if they can be amended by this Board as a 


result of the evidence adduced at this hearing. 
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Once the Board's decision Meevesithc 
may be flexibility required with respect to further 
amending those documents and you may set up, as we 
alluded to this morning, some kind of amendment 
procedure; but to retain ultimate flexibility, if the 
Board in fact has jurisdiction to particularize some of 
the concerns by amending the documents at this time 
including the Timber Management Planning Manual, would, 
I think in the Board's view, obviate some of the 
benefits that could emanate from this hearing. 

I mean everyone is spending a lot of time 
looking at a lot of issues closely and there is little 
doubt that parties will want to suggest certain 
amendments, and there is also little doubt in the 


Board's view that some parties will not want to leave 


-it totally to the discretion of the Ministry to 


formulate the wordings for any such amendments which 
will then, in effect, constitute the direction to the 
field to carry out those activities in accordance with 
those amendments. 

And that is why it becomes, I think to 
the Board, an important issue as to whether or not we 
can render our decision in a form that will have the 
effect of amending certain documents; and, if not all 


documents, which documents or which types of documents. 
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MRS. KOVEN: I agree with the Chairman, 
Mr. Freidin. It sounds at this point as though you are 
requesting that the Ministry have complete control over 
the way in which suggested amendments or in the very 
way that the terms and conditions are submitted by the 
parties; and, then furthermore, the parties are told to 
keep away from the work that goes on in the field, they 
are to concern themselves with the general policy 
documents and those sorts of things and not to really 
mess around with what seems to be happening in the 
field. 

MR FREIDIN-«@ oledon-tethinkil canSquice 
agree with that. What I am saying to the parties is, 
if you have got a concern about what is going on in the 
field, because we are asking for approval of the timber 
management activities, if you have got a concern about 
that, you submit a term or condition which is very 
clear and if imposed will tell the proponent what it is 
that it can or cannot do in the field, because that is 
what we are talking about, operations in the field and 
the potential environmental effects of those 
activities. 

MRS. KOVEN: Isn't your job right now, 
Mr. Freidin, though to listen to what the parties have 


to say to you in terms of what their proposed terms and 
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conditions will be? 

MR. FREIDIN: Yes, but if they submit 
their terms and conditions in the form of amendments to 
those documents, I have some concern as to whether, in 
the event that this Board should decide that it does 
not have the jurisdiction to order amendments to those 
documents, whether terms or conditions which have been 
formulated in that form, amendments -- proposed 
amendments to those documents, will have properly 
focused the discussion so that it will be of assistance 
to the Board at the end of the day in imposing terms 
and conditions that it finds that it does have the 
jurisdiction to impose. 

I don't think there is any question that 
this Board has the jurisdiction, and even aside from 
the jurisdiction, I think it's more appropriate to 
impose terms or conditions as to what should or should 
not happen in the field, on the ground. No question 
about that. 

Nowe feat ethetend? ofthe! day’ -- andiif 
the terms and conditions are put in that form, the 
issues will be crystal clear as to what it is they 
want. 

Now, if at the end of the day somebody 


decides that they want to argue that not only should 
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the Board tell the proponent what it is that should or 
should not happen on the ground, but also the means by 
which it provides direction to the field to ensure that 
it happens, I would think that it would be, and perhaps 
a simple matter, to take the term and condition 
standing by itself, a term and condition of substance, 
and turn that into a term or condition which provides 
direction or tells the Ministry how it should go about 
giving direction to the field. I am not too sure 
whether it would be quite as easy to turn it the other 
way around. 

MRS. KOVEN: The way I see it, it would 
be much easier, looking at your example of a clearcut 
size, if a party were to say: We think clearcuts 
shouldn't exceed five hectares in size or whatever 
number you have used, I think that focuses their 
thinking more clearly than saying: We think clearcuts 
should be smaller. 

I mean at the end of the day if they had 
to go back and say: We are in favour of small 
clearcuts instead of specifying a size, that is a much 
easier exercise than doing a specific -- 

MR. FREIDIN: Well, again, the concern I 
would have about that, using that example again, is if 


someone says to the proponent that clearcuts should not 
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be greater than five hectares that is the ideal size 
for moose management, that is different. If someone 
came along and said: Change it to read this. Now, of 
course, we would have to get into a discussion about 
saying right now: As well with your term and condition 
you better submit all the reasons that you want that. 

I just think it gets -- and I think the 
documentation which it would be encumbent upon people 
to submit in support -- I mean, the term and condition, 
there shouldn't be any guessing when the Ministry picks 
up the terms and conditions as to what it is they want. 
And so, I mean, if they want to change that figure, 
then my question would be: Well, why do they want to 
do that. 

And I am saying, if we are talking about 
matters of substance the real issue is, good moose 
management should have clearcuts of five hectares and 
no other. That is the issue, that is what they want 
the result to be on the ground. Whether that is 
achieved through an amendment to the guideline or not 
is really not the issue. I can see how people may 
think: Well, that will help focus it, but that is not, 
in my respectful submission -- 

THE CHAIRMAN: But are not the guidelines 


the manner in which that condition is delivered to the 
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field? Are you not putting forward as part of your 
case the idea that there are certain guiding principles 
contained in certain documents, one of them is the 
Timber Management Planning Manual, the other documents 
are things like guidelines and provincial policies, et 
cetera. 

And if you don't find it within those 
guiding documents, how is anyone going to be assured 
that the message will in fact get to the field, short 
of arriving at that conclusion after it's too late; in 
other words, there's a problem and it's not found 
anywhere in the guiding documents and yet it occurred 
and maybe there‘s a breach of the Board's decision, but 
so what? 

MR. FREIDIN: Mr. Chairman, you made a 
comment to Mr. Axford and I think I made a comment 
while I was sitting here, and you said there was 
certain incentive for people to do certain things. And 
the incentive for the Ministry of Natural Resources or 
any proponent that appears before you to do in 
substance what in fact the Board believes is necessary 
to do, the incentive for doing that is the consequences 
of not doing that. 

THE CHAIRMAN: But don‘t you think, Mr. 


Freidin, after the point we have reached in the hearing 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 26620 
(Freidin) 


thus far, that many members of the public and many of 
the parties in opposition want something that I would 
suggest is a little bit more, they not only want the 
assurance that the Ministry will do what's appropriate 
but they also want to know how the Ministry is going to 
arrive at that position; they want to know that the 
reason they can derive some confidence that the 
Ministry in fact will do something is because it sets 
out in some guiding policy type document that they will 
do it in such and such a way. 

MR. FREIDIN: And in relation to 
process-related matters they will all be in the Timber 
Management Planning Manual as a result of term and 
condition No. 30; in relation to the other terms and 
conditions, they will in fact stand alone as terms and 
conditions attached to any order that the Board makes 
and the direction to the field; well, I guess will 
occur in a manner that the Ministry feels will ensure 
that those terms and conditions are complied with. 

My example perhaps of five hectares was 
not a good one if we're talking about process 
particularly, but if the Board imposes a term about 
notice, about who is on planning teams, about time 
periods and all those sorts of things, those are all 


going to be in fact incorporated into the Timber 
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Management Planning Manual. 

THE CHAIRMAN: Well, okay. Continue on 
with your argument and let's -- 

MS. SWENARCHUK: Mr. Chairman? 

THE CHAIRMAN: Yes. 

MS. SWENARCHUK: I don't wish to 
interrupt my friend, but I find this discussion to be 
of such substantial importance to all of us that I am 
frankly completely shocked by the suggestion. 

As I read it from the Ministry, that we 
are now locked into a negotiation position, we are now 
locked into providing terms and conditions in advance - 
with which I don't argue - we are now going to be told 
by the proponent the extent to which our case and our 
terms and conditions can qualify the proponent'‘'s case 
as it has been presented, as if we are all assuming 
that that case and that approach to timber management 
is going to be the basis of the Board's order. 

Some of us might suggest that the Timber 
Management Planning Manual or any of the provincial 
guidelines be completely abolished, never mind amended, 
and surely we are capable of writing terms and 
conditions which indicate clearly what our position is. 

The extent to which the Ministry 


considers that there will be a particular type of 
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document at the end of this hearing is totally up for 
grabs as far as the rest of us are concerned, and I 
find this kind of discussion the sort of thing that 
makes us wonder what we are doing in this hearing. 

THE CHAIRMAN: Well frankly, Mr. Freidin, 
the Board - and this is the opinion of all three Board 
members - finds a great deal of merit in Ms. 
Swenarchuk's latest submission. 

We are focusing the discussions for this 
part of the case on the Ministry's application that it 
put before us and the suggested terms and conditions 
put forward by the Ministry. We have yet to hear the 
other sides of the case, there are panels before us 
that may suggest a substantially different approach and 
they may suggest conditions which in fact embellish or 
amend your suggested conditions but may suggest other 
conditions which have totally different implications. 

And the purpose of the negotiating 
session is to reach agreement where agreement can be 
reached, but there is little doubt in the Board's mind, 
frankly, that agreement will not be reached on 
everything and, in fact, there will be legitimate areas 
of dispute both in terms of process matters and in 
terms of particular types of practices and conditions 


that the Board will be called upon at the end of the 
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case to adjudicate upon, and that is our role. 

And there is no assurance that any 
position is cast in stone certainly at this stage, nor 
is there any assurance that the Ministry's application 
will even be approved. Everything, as Ms. Swenarchuk 
says, is legitimately under the legislation up for 
grabs. 

MR. FREIDIN: All right. I understand 
you, I don't really want to repeat my submissions. The 
purpose of my making the submissions that I made was 
not to forestall any arguments regarding the form, it 
was because of the concern over the two reasons I have 
already indicated and -- 

THE CHAIRMAN: Now, just before you leave 
that, do any of the other parties to the proceedings 
have any difficulty with the wording of sub IV on page 
4 as it is worded in terms of understanding what might 
be contemplated that the phrase ‘terms and conditions’ 
might include? 

MS. SWENARCHUK: Mr. Chairman, my 
understanding of that paragraph suggests that it shall 
encompass proposed amendments but it might encompass 
totally different type proposals. 

THE CHAIRMAN: That's right, but what it 


may also include are suggested amendments to this type 
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of documentation which we understand is the principal 
documents which will be affected by the Board's 
decision. 

MR. COSMAN: Mr. Chairman, I think I 
understand it. I think it's clear when it indicates 
that, in effect, uses the very language that you 
suggested, that it includes ‘without limiting the 
generality’. 

THE CHAIRMAN: That's right. There may 
be other documents that it may affect as well, but we 
are listing the principal ones that we could think of 
that have been brought forward as the principal 
documents. There may be some others. 

MR. COSMAN: And the only point, Mr. 
Chairman, that I would add is I can understand Mr. 
Freidin struggling with the jurisdictional issue, we 
are all going to have to face and make submissions on, 


but I would not want to be in a position where I 


26624 


couldn't suggest a specific language change, subject to 


the jurisdictional issue, to the Timber Management 
Planning Manual. And Mr. Freidin might say: Mr. 
Cosman, you are all wet, that's -- 

THE CHAIRMAN: Or we can't carry it out 
practically or any other reasons. 


MRESCOSMAN -SMeBut 2f~ chose’-to do it,*I 


Farr & Associates Reporting, Inc. 


Submissions 26625 
(Cosman) 


don't know why it wouldn't be helpful to Mr. Freidin to 
understand what it is that I am suggesting. 

MR. FREIDIN:s Okay. 

MR. CAMPBELL: We are going to make 
submissions on this, Mr. Chairman. If the Board is 
saying that it has no need to hear from other counsel 
on this matter of submissions, then that is fine, I'1l 
stay sitting down as one does in court when the judge 
says: We don't need to hear from you, Mr. Campbell; 
but if the Board is going to give any thought 
whatsoever to this view that has been put forward by 
the Ministry, then I definitely have submissions to 
make. 

THE CHAIRMAN: I think, as you have put 
it, we won't require your submissions. If by what you 
mean with your last comment is that we are going to 
give any serious consideration to Mr. Freidin's last 
proposal, the answer to that I think is no, we are not. 

MR. FREIDIN: Okay. 

THE CHAIRMAN: And, therefore, I suppose 
we don't have to hear from you. Is that correct, Mr. 
Campbell? 

MR. CAMPBELL: That's correct, except as 
you might want some elucidation and enormal fascination 


with my submissions that I will impart. 
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THE CHAIRMAN: We are going to pass that 
up as well at this time. 

MR. MARTEL: With difficulty we pass. 

MR. CAMPBELL: I know it's a great 
temptation to you, Mr. Martel. 

THE CHAIRMAN: But I would like counsel I 
think to really give some serious consideration as to 
when we might appropriately deal with the 
jurisdictional issue because I think it is an issue of 
some importance. Personally I don't feel it should be 
left to the end of the case because I don't think, on 
the legal matter, much is going to change and it may 
Materially assist the parties in formulating their 
conditions. 

MR. CAMPBELL: Well, I would recommend, 
Mr. Chairman, that that be done as soon as possible. I 
don't think this is a big issue at all and given the 
way this legislation has been consistently interpreted, 
I don't think there is much to argue about here. 

But if it is seriously being raised that 
there is a question in this area, then let's get it 
settled now, otherwise we have been wasting one heck of 
a lot of time. From day one in this case we have been 
focusing our attention on some very specific items and 


we are going to continue to do that. 
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THE CHAIRMAN: Well, you may be right in 
what you say, Mr. Campbell, but the Board would like 
the assistance of parties, particularly when we are 
dealing with things like the provincial guidelines, and 
we would like to hear the views of counsel as to what 
our jurisdiction might be, for instance, to formulate a 
term and condition that would have the effect of 
overriding, for example, a provision in one of the 
provincial guidelines. 

And I am not sure that that is as clear 
as some of the other powers of the Board to impose 
terms and conditions of a general sense are. It may 
well be that there is no problem with that either, but 
perhaps we would benefit from your submissions. 

MR. FREIDIN: And, Mr. Chairman, I think 
that the submissions and the concern is not necessarily 
a jurisdictional one or only a jurisdictional one, it 
is a submission as to the appropriateness of it. 

The concern that the proponent has is 
retaining that flexibility to in fact change those 
documents to reflect the experience in the field, to in 
fact improve those documents as a result of 
technological change. 

THE CHAIRMAN: But that may be able to be 


built in in terms of an amending process post-decision? 
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MRZEPRETDIN;: S@AlLl=right. 

THE CHAIRMAN: I mean, you Know, we can 
understand your concerns in that area, but what we are 
are interested in and what we think the parties, with 
the exception of perhaps yourself Mr. Freidin, have 
always thought is, we'll come out of this hearing with 
the precise terms and conditions to be imposed by this 
Board reflected in whatever documentation is used to 
implement this decision. And if it is a planning 
manual, then it would be so amended; and then you would 
go from there if further changes were required. 

MR. FREIDIN: And it may very well be 
upon reflection that with the appropriate wording of 
the Board order regarding flexibility after any such 
order, that might in fact address the major concern of 
my clients. 

THE CHAIRMAN: All right. The Board will 
give consideration I think to setting a time to hear 
submissions on this jurisdictional issue at some point, 
but we won't do it right at the moment. 

MR. FREIDIN: But I hope the remarks that 
we've just had do not detract from my first submission; 
and, that is, that the draft terms and conditions 
should, wherever possible, be submitted using the 


categories of subject matters in MNR's draft terms and 
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conditions for all the reasons I have indicated 
earlier. 

THE CHAIRMAN: Well, we think that would 
be helpful to the extent that the parties can do it. 
The parties may have different concerns they want to 
raise which don't fit neatly into those categories and, 
to that extent, they may not follow the format. 

But we would like the conditions from all 
parties submitted in a manner which will assist all 
parties and the Board of contrasting and comparing the 
yarious positions, and if you can do it under subject 
headings, all the better. 

MR. FREIDIN: Those are my only 
submissions on that, Mr. Chairman. Sorry to have taken 
so long. I have no other comments in relation to Part 
Lie 

THE CHAIRMAN: Okay. Now, the next 
heading is scoping of issues. Do any of the parties 
have any problem with the scoping of issues directions? 

Ms. Swenarchuk? 

MS. SWENARCHUK: Mr. Chairman, my 
concerns relate once again to the Board's proposal for 
lead counsel in paragraph (dad) at the bottom of page 4, 
and? == 


THE CHAIRMAN: Excuse me one moment. The 
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Board is just noting the time. There doesn‘t appear to 
be much sense in keeping the panel remaining because I 
don't think that we are going to get to -- we were 
about to dismiss you, so you can consider yourself 
dismissed. We will adjourn after we finish with these 
comments. 

---(panel withdraws) 

THE CHAIRMAN: Sorry. Go ahead, Ms. 
Swenarchuk. 

MS. SWENARCHUK: Well, looking at the 
paragraph at the bottom of the page that has to do with 
the possible designation of lead counsel -- 

THE CHAIRMAN: Note the word ‘possible’. 

MS. SWENARCHUK: That is my word, I don't 
think it was your word. 

THE CHAIRMAN: Well then, try the word 
"may'. 

MS. SWENARCHUK: I am sorry, that doesn't 
give me sufficient encouragement. 

I might add, before I go on, that I have 
discussed this question at some length with both Mr. 
Edwards and Mr. Hunter, and Mr. Hunter specifically 
wishes to convey to you that he objects strongly to any 
attempt to appoint counsel to cross-examine, other than 


himself, on any issue of concern to his client, and Mr. 
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Edwards essentially repeats the same sentiment. 

Now, first of all, perhaps some 
clarification of the orientation of the order. You 
have indicated that this might occur in order to 
prevent undue repetition, and at least the three of us 
are of the firm opinion that we have not contributed in 
any way to any unundue repetition in cross-examination. 
We don't know what exactly the Board has in mind with 
respect to that, and I perhaps won't ask you to clarify 
it, but it is our view that the parties overall have 
not been unduly repetitive in cross-examination, and 
that where issues have come up, the same issue has been 
raised by more than one party, it is almost always in 
consequence of parties having different positions with 
regard to those issues or different questions. 

I must state that I am not personally in 
a position to cross-examine so as to represent any 
party's interest other than my client's interest at the 
Board and I am instructed to oppose any attempts to 
limit the presentation of my client's case by its own 
counsel and any sort of delegation of its rights to 
representation by any other counsel. 

Now, the paragraph refers to Section 
18(15) of the Environmental Assessment Act which, in my 


submission, is not, with respect, applicable to the 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 26632 
(Swenarchuk) 


question of appointment of lead counsel. As I read 
Section 18(15) it would suggest to me that perhaps at 
the beginning of -- what is complicated is that perhaps 
at the beginning of a hearing such as this, if numerous 
individuals had come to the Board representing 
essentially identical interests, all wishing to 
participate or cross-examine or whatever, the Board 
then would have the jurisdiction to indicate that one 
individual or perhaps group should represent that 
class. 

But, in my view, that provision in the 
legislation, which we certainly would support, is not 
applicable to the situation we have in front of us in 
which all parties now formally designated as parties in 
front of this Board do not, in our view, constitute a 
class at all. If any party does, I would suggest it is 
my client which represents -- in which five 
environmental groups with naturalists and forestry 
experience came together themselves as one party before 
you. 

THE CHAIRMAN: Can you not read that, Ms. 
Swenarchuk, with the words a little further down: 

"...having in the opinion of the Board a 

common interest." 


MS. SWENARCHUK: That provision also 
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causes me some concern, Mr. Chairman. Although all of 
us as intervenors do confer frequently, as I think has 
become more clear to the Board at least in this panel, 
in fact all of us are quite clear that we represent 
clients who have, to some extent, differing interests. 
That is certainly my client's position and I think it's 
very clearly the position of at least Mr. Hunter and 
Mr. Edwards as well. 

THE CHAIRMAN: Well, but do not in some 
respects - I don't think the Board is quarreling with 
the fact that you perhaps represent different 
interests - but do not in some respects your interests 
overlap? Are you not, for instance, interested, 
through the participation of some of the groups that 
you represent, interested in conservation issues much 
like the Anglers & Hunters might be interested to some 
extent in conservation issues and some of those issues 
may in fact be a similar concern? 

MS. SWENARCHUK: I think you, in your 
wording, identified exactly the problem that I'm 
concerned about. Yes, we may as the Anglers & Hunters 
be concerned with conservation issues; we will not, 
however, in most cases have exactly the same concerns 
or exactly the same proposals with regards to those 


conservation issues as, for example, the Anglers & 
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Hunters. 

In fact, as most people in this room will 
be aware, there are considerable serious differences in 
approaches to, for example, wildlife management between 
our clients and the Anglers & Hunters. So the mere 
fact that various parties are interested in some way in 
a particular issue, in our view, certainly does not 
mean that the interests are the same, the proposals are 
the same, or that they constitute a class of 
individuals with similar interests. 

THE CHAIRMAN: No, but we are alluding 
perhaps, Ms. Swenarchuk, to the isolated cases where 
that in fact might be the case; in other words, surely 
it is not beyond the realm of possibility that you 
would have a view on a particular issue from the 
perspective of your clients that might in fact coincide 
with a view, for example, of the Anglers & Hunters or 
NOTOA on the same issue-- 

MS. SWENARCHUK: That's correct, Mr. 
Chairman. 

THE CHAIRMAN: --from the same 
perspective and even be prepared to agree upon the same 
proposal which may be in contrast to the Ministry's 
position and, therefore, when we are hearing what that 


proposal is, it might help if we heard it from one of 
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the parties representing the other two groups than all 
three. 

MS. SWENARCHUK: What I would suggest 
though -- 

THE CHAIRMAN: Okay. Mr. Martel is 
bringing up a possible example, and let's just throw it 
out on the table to illustrate the type of thing that 
we might -- 

MS. SWENARCHUK: I won't deny that there 
are possible examples, Mr. Chairman. If I could just 
reply to exactly the principle that you stated, it is 
thatea-> 

THE CHAIRMAN: Just one second, we will 
get to your position in a minute. 

Term and condition No. 1 put forward by 
the Ministry, there was a position put forward by 
several of the parties that their specific interest 
should be represented on the planning team. Why can‘t 
they, if it's the Tourist Outfitters Association or 
whether it's some of the native groups or any of the 
other parties, have one of their representatives as a 
formal member of the planning team as opposed to just 
being called in as a possible advisor. 

Now, that was canvassed by most of the 


parties in terms of their cross-examinations on that 
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particular condition of approval, suggested condition. 
Now, why couldn't that position have been put forward, 
for instance, by one party on behalf of several of the 
groups, as an example, just trying to... 

MS. SWENARCHUK: Well, perhaps it could 
have been, Mr. Chairman. But the difficulty in our 
view with the Board determining that an individual will 
represent various intervenors on any particular issue 
is that you are not in the position, in advance of 
hearing from all of us, to know the degree to which 
there is agreement on various proposals, in fact 
probably you are not in any position until the 
cross-examination, or let's recall the cases that we 
are to present, to know -- 

THE CHAIRMAN: What about the parties 
reaching that position on their own? 

MS. SWENARCHUK: To some extent that is 
being done, Mr. Chairman. I think you are seeing 
evidence of that and where it's not being done, it is 
perhaps because there are significant differences 
between the parties' positions. 

But we have very serious concern about 
the Board taking upon itself the role of determining in 
advance where parties should have common positions on 


anything. I fail in practicality to see how you could 
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fairly appoint lead counsel on these issues. Without 
going through in advance what everyone's position is, 
really the process itself -- 

THE CHAIRMAN: What if the Board 
entertained in advance, going back to the example just 
used, it came to the conclusion that a number of the 
parties are likely to put forward the position that: 
Why shouldn't they have individual representation on 
the planning teams, and what if the Board at that point 
said: Now look, parties, we think this is an issue 
that is probably going to be addressed by several 
parties, you are going to make essentially the same 
arguments. 

MS. SWENARCHUK: Well, that is where I 
would disagree, Mr. Chairman. The parties cannot make 
the same arguments because being as different as the 
parties are each one is going to have a different 
reason to justify its possible inclusion in the 
planning team. 

And I think that that level of detail, 
that level of knowledge of the rationale for any 
particular position is exactly what the Board is not in 
a position to know. 

And I have a further concern with regards 


to the whole question of solicitor/client 
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confidentiality. If a presumption is to be made that 
any counsel here somehow can be lead counsel and take 
instructions from more than one client, as I say, I do 
not consider myself in a position to do that; I 
certainly cannot support any measure which would 
require my client to cease in its solicitor/client 
relationship with me and transfer at least parts of 
that relationship to another solicitor. 

rethink eineshorce that. theyimplications of 
that kind of compulsion are in fact very broad and 
quite contrary to all the normal means of process 
before a tribunal. 

THE CHAIRMAN: Well, okay. It gets down 
essentially to the issue of whether or not in the 
Board's view it feels the arguments being put before it 
are repetitious. If it feels they are repetitious, if 
it feels they are not sufficiently different in terms 
of particularizing the reasons for putting forward 
Similar arguments, even though they may be 
characterized as different vis-a-vis the party that is 
putting them forward individually, then the Board is 
faced with the decision at any given point in time in 
the evidence to say: It's heard this before, tell us 
why your position is different from what we have 


already heard. 
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MS. SWENARCHUK: And I think that is 
exactly the proper way to proceed. I am at some 
disadvantage in this discussion because we normally go 
first in cross-examination and no one has yet told me 
that I am repeating what anybody else has done because 
I am the first up; however, I am very concerned about 
any kind of measure like this that would essentially 
remove from my clients its right to instruct me or Mr. 
Lindgren to represent it before this Board in 
cross-examination as we decide. 

THE CHAIRMAN: Well, it may be that the 
Board will give further reconsideration to that and it 
may be that we can accomplish the same end by being 
ever vigilant on what we consider to be arguments 
advanced or submissions advanced that we have in fact, 
in our view, heard before and may be calling upon 
counsel to tell us either why is your argument 
different, present something new, or move on to the 
next issue. 

MS. SWENARCHUK: That is entirely proper 
and I would just underline, once again, that I am also 
again speaking for Mr. Hunter and Mr. Edwards in this. 

THE CHAIRMAN: All right. We will 
certainly take those submissions into account. 


Anything further on the scoping of issues 
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Dantes 

(no response) 

I take it nobody has any concerns with 
respect to ensuring that parties participate with their 
statements of issue, failing which they may be 
foreclosed from addressing the Board on those issues? 

(no response) 

The Board's doesn't seem to have any 
problem with those at all. 

Mr. Campbell? 

MR. CAMPBELL: I just wanted to speak for 
a moment to Item (c) and (d). On Item (c), I thought 
it might be useful simply to add the words ‘or being 
cross-examined'. That is, parties wishing to 
cross-examine, that cross-examination may relate to 
draft terms and conditions by MNR, draft terms and 
conditions by the party cross-examining or draft terms 
and conditions of the party being cross-examined. 

With respect to subparagraph (d) I think 
I would only add to what has been said already by 
saying that the Board should be cognizant that parties 
may be cross-examining on a similar topic but for 
entirely different purposes. 

Mr. Freidin referred to this earlier, Ms. 


Swenarchuk raised perhaps a slightly different concern, 
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but it also touches on this matter, and I think the 
Board does have to bear in mind that cross-examinations 
in the same area can be for entirely different 
purposes, either to gain admissions, to gain support, 
et cetera, et cetera. 

THE CHAIRMAN: We realize that. I think 
really the way that the Board will probably ultimately 
handle it is, if we perceive we are not hearing 
anything new on a particular issue from a particular 
party, we will ask them to tell us what is different 
from what we have already heard or move on. 

MR. CAMPBELL: I think that is entirely 
appropriate, Mr. Chairman, and it is always open to the 
Board to prevent repetitive cross-examination. 

THE CHAIRMAN: Okay. If we have no 
further questions on that, we will move on to the last 
issue, submission of the additional plan by the 
Ministry. 

MS. SWENARCHUK: Can I just clarify one 
issue on this before -- 

THE CHAIRMAN: Yes. 

MS. SWENARCHUK: It's the only question I 
have; and, that is, I see a contradiction between -- or 
a possible contradiction between the fifth paragraph 


and the last on that page. 
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THE CHAIRMAN: Is this on page 5? 

MS. SWENARCHUK: And the question in my 
mind is, is the Board directing the Ministry to produce 
another plan, or is the Board directing the Ministry as 
to what should be produced if the Ministry determines 
at this point -- 

THE CHAIRMAN: The latter. 

MS. SWENARCHUK: Okay. 

THE CHAIRMAN: That is what we meant to 
say. 

MS. SWENARCHUK: So then perhaps it's 
just a question of the wording in the last sentence of 
the fifth paragraph. 

MRie FRETDIN:> it ‘si going to) become 
redunant because I am going to indicate to you that the 
Ministry has decided that they are not going to file 
another plan, and I'll give you the reasons. So lI 
don't know whether we have to spend a lot of time on 
what that particular paragraph indicates. 

Mr. Chairman, the issue, as you know, 
arose during submissions made during the discussion of 
the Red Lake Plan and the concern which was raised was 
one regarding documentation of the application of the 
area of concern planning process accompanying that 


plan. 
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Some submissions were also made during 
the discussion of that issue which questioned the merit 
of the prescriptions imposed or, putting it in other 
words, the ability of the Ministry in fact to make 
adequate decisions regarding environmental protection. 
That is going to be a matter of argument at the end of 
the case, but at this stage I simply repeat what I said 
earlier; and, that is, that the Ministry does not 
accept that proposition. 

So the question is: How is the Ministry 
going to address the concern which was raised by the 
Board regarding the documentation. It is obviously a 
concern of the Ministry of Natural Resources that the 
documentation produced be adequate and MNR has decided 
that the manner it will address this matter is not 
through the submission of another plan. 

The reasons for that are as follows. 
Although there have been some changes in documentation 
being prepared in plans, that documentation is not at 
this stage where MNR is completely satisified and, 
therefore, to submit another plan would not dispense 
with the need to improve documentation. 

The Ministry believes that it can address 
this concern through other means, and I will explain 


what those means are in a moment, and that the proposed 
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method in the Ministry's view will firstly eliminate 
the need to spend hearing time involved in scoping 
issues in relation to a plan or hearing evidence or 
particularly cross-examination in relation to that 
plan. It will also save preparation time for other 
parties and the Board. 

Now, as to what MNR is going to do, I'll 
speak firstly in a general way and then perhaps provide 
you with some more specifics. 

In a general way what MNR believes is 
required and, therefore, what it has decided to do, is 
to develop a mechanism through which improved direction 
can and will be given to the field regarding area of 
concern documentation. Such an approach is consistent 
with the Ministry's position stated earlier, that the 
decisions are all right, it is the documentation of the 
thought processes which are not at the desired level. 

The Ministry is going to respond to this 
concern by firstly preparing a new draft term and 
condition which will describe action which MNR will 
take which, in its view, will increase to an acceptable 
level the probability of the desired documentation 
being produced. That term and condition will include 
reference to a standardized provincial form for such 


documentation, and additional distribution to the field 
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regarding its completion in accordance with term and 
condition No. 30. That particular term and condition 
would be one in relation to process, therefore, would 
be incorporated into the Timber Management Planning 
Manual. And the Ministry proposes to file this draft 
term and condition by December the i5th, 1989. 

Mr. Chairman, you indicated that a plan, 
if we proposed to submit that, would be November the 
30th; what we are proposing to submit is not as 
lengthy, the time period for review should not be as 
lengthy. Mr. Bisschop is going to be a witness in 
Panel No. 17 and he will be available at that time, not 
with -- well, he will be available at that time to in 
fact answer questions in relation to that draft term 
and condition. 

Thank you. 

THE CHAIRMAN: Very well. Well, the 
Board has always maintained that it is up to the 
Ministry to present the evidence they feel the Board 
should have before it with which to render its decision 
upon, and if the Ministry has chosen not to produce 
another plan, that is their decision. 

The Board will not order them to produce 
any particular evidence, and the Board feels it has 


indicated its concerns over the possible insufficiency 
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of the documentation concerning the area of concern 
planning process and the Ministry has chosen to address 
it in this fashion and, therefore, we shall await your 
further submission, Mr. Freidin. And if the Board has 
concerns with that, we will probably indicate them at 
that time; and, of course, the other parties will be 
allowed a full opportunity to cross-examine on this new 
submission. 

So we will delete all reference to page 
5, and we have already dealt with page 6, and 
presumably, hopefully, we will never have to deal with 
the last paragraph on page 6, the last two pararaphs, 
but that remains to be seen. 

MR @ ERELDIN <a Excepty=— 

MR. CAMPBELL: Are you sure you wouldn't 
like to delete them, Mr. Chairman? 

THE CHAIRMAN: No, we'll leave them in. 

MR. MARTEL: Hardly. Hardly. 

THE CHAIRMAN: We may hopefully never 
have to implement them. 

MRY “PFREIDIN: = Mrs Chairman, 2f I might, I 
would like the opportunity to make a very brief comment 
about those last two pararaphs, hopefully never having 
to refer to them again; and, that is, that when I read 


it and it indicates that the Board will in fact take 
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thissactionti fer believes that the negotiation process 
has failed, it is my perception, based on the 
cross-~examination of the latter part of Panel 15, that 
the scoping of the cross-examination towards the terms 
and conditions which have been filed by the Ministry 
has been helpful. 

If I am not mistaken, the estimate of 
time that was prepared with your assistance which took 
us well into the future, too far into the future 
perhaps - not perhaps - too far into the future, was 
made I think before that process of really focusing in 
on the terms and conditions began. I think perhaps Mr. 
Edwards had just begun that process when we had that 
meeting. 

I would be hopeful that if the result of 
the negotiation process does not in fact take a lot of 
issues off the table but produces a good document which 
identifies where the differences really are, that we 
Might very well see a saving of time because of the 
focusing not only on the Ministry‘s terms or 
conditions, but on perhaps an even more focused 
difference of opinion on issues. 

So my only comment is that I would hope 
that the determination as to whether the negotiation 


process failed would not be made perhaps prematurely on 
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a review of the results of a report but rather as a 
result of observing what happens in terms of the 
hearing process itself once we've had the advantage and 
the Board has the advantage of having those terms and 
conditions to assist it in controlling the process. 

MR. MARTEL: Wasn't it Roosevelt that 
said walk gently but carry a big stick? 

MR. FREIDIN: Well, I think perhaps one 
of -- well, no comment. I am sure he did. 

THE CHAIRMAN: Well, thank you, Mr. 
Freidin, and we shall take your comments and put them 
into the hopper with all other comments made by counsel 
from time to time, but we shall want to see what the 
results are; and if it is an improvement in terms of 
focus, and if it is an improvement in terms of the 
length of time that it will take to complete this case 
and produce a reasoned decision by this Board, then I 
think everybody will turn out to be a winner. 

MR. COSMAN: Mr. Chairman, I wonder in 
view of the fact that one panel seems to have been 
eliminated in the sense of the new plan, and with the 
other steps that have been taken to shorten the 
process, if I might ask through you, Mr. Freidin, and 
perhaps obtain a direction from you as to a date that I 


can advise my clients might be a fixed start date for 
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their case. 

Would February 5th be reasonable? 

THE CHAIRMAN: Well, we are back to the 
old issue, Mr. Cosman, in the sense that we don‘t want 
to lose time, we have no definitive way of ascertaining 
when in fact we will be finished, it really depends on 
the cross-examinations. 

We have set aside the definitive time to 
commence the period of negotiation and that is fixed, 
and at most your clients would be impacted with respect 
to, we suspect, only the first panel. And for us to 
set a specific time may mean that we lose an entire 
week of sittings if in fact we finish early and we are 
ready for your side of the case. That is our concern. 

We don't want to lose time, because every 
time we make up a day or sit longer something else 
comes up, and often it's unavoidable, you know, the 
Board has occasionally commitments elsewhere, parties 
are ill, parties can't be here, witnesses can't be 
here. We try to pick up the time, where we can, and we 
are very reluctant to sort of arbitrarily set a date 
when in fact we may finish early, and if we are 
successful in doing the very things that we have been 
endeavoring to do for several months now - and that is 


speed things up - we may lose all of that advantage in 
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the short term by losing a week. 

And so the Board is reluctant to go 
further than saying stay tuned, keep as best you can 
track of where we are and it may become clearer as we 
get closer to the February date as to exactly when you 
will start, and it may only mean the dislocation of 
keeping one panel of witnesses on tap. 

I doubt very much if you will get further 
than that before we break for the negotiations, and 
then we are very shortly after that into the spring 
break. 

When do you think, Mr. Freidin, just to 
perhaps assist Mr. Cosman, you might now be finished? 

MR. FREIDIN: Well, I think Panel 17 will 
begin on January the 9th and, as I indicated, I don't 
expect to be long at all in-chief. It's going to be -- 

THE CHAIRMAN: Well, you won't be more 
than two days. 

MR. FREIDIN: I'‘'11 probably be more like 
a half a day. I don't know how long the 
cross-examination is intended to take and then there is 
the issue of the clearcut exercise. 

But I think, again, I can't give you an 
estimate but my guess is that the evidence-in-chief on 


that would probably take no more than -- no more than a 
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day," so.3% 

THE CHAIRMAN: You may be starting ahead 
of February 5th. 

MR. FREIDIN: One moment, Mr. Chairman. 

MS. SWENARCHUK: Mr. Chairman, excuse me, 
but the clearcut evidence so to speak arose out of an 
interrogatory from us. This is news to me. If that 
evidence is to be presented to the Board, I would like 
to consider and confer with my clients as to the form 
of it. Am I missing something, does everybody else 
know something I don't know? 

MR. FREIDIN: Well, I‘m not sure whether 
you were here. I think that Mr. Kennedy indicated that 
he would be discussing, when he gets off the stand, 
with other parties how that evidence might go in. 

But I think I have indicated that it 
might very well be that the Ministry may very well feel 
that it's necessary to present that evidence itself, 
and I put the Board on notice at that time. I don't 
think there is anything new in terms of the process, I 
am just saying that we have got to get on with this 
case and get it over with. 

THE CHAIRMAN: Well, as we understand it, 
Ms. Swenarchuk, we haven't been advised of any 


agreement of the parties on the clearcut issue, it was 
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being discussed outside the hearing process amongst the 
parties. 

At some stage Mr. Freidin advised the 
Board either if there was agreement the terms of that 
agreement would be put before the Board; if there was 
no agreement, he may wish to call evidence on the issue 
and it would be dealt with in the formal fashion. How 
long that will take, we are not sure. 

MR. FREIDIN: That will be it, that's 
correct. 

THE CHAIRMAN: And that is going to be 
after your case, after Panel 17; is that correct? 

MR. FREIDIN: It's going to be part of 
the case, but it will follow Panel 17. 

THE CHAIRMAN: Follow Panel 17. 

MR. FREIDIN: That's correct. 

THE CHAIRMAN: I take it, Mr. Freidin, if 
you are going to present it as evidence, is it going to 
be in the form of a panel and, if it is, are we going 
to scope that panel's evidence, or you haven't decided 
any of that yet; or have you? 

MS. SWENARCHUK: Mr. Chairman, again it's 
my submission that that is not necessarily only the 
Ministry's decision. 


THE CHAIRMAN: No, no, I am not 
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suggesting it is. I am just trying to get an idea, if 
it's going to be addressed in what we would call a 
formal fashion before the Board, we would like to be in 
a position, the Board, to set the parameters of how 
this is going to happen, and that will be on the basis 
of how some of the other parties and the Ministry would 
like to see it happen. We would like the submissions 
on how that should happen. 

MR. FREIDIN: Well, I think it might be a 
bit premature. I would like an opportunity to speak to 
Ms. Swenarchuk about that matter. 

MR. MARTEL: You might even get 
agreement. 

THE CHAIRMAN: All right. Well, why 
don’t s— 

MR. FREIDIN: Might, we might get 
agreement, that's true. 

THE CHAIRMAN: Well, why don‘t you 
discuss that and then come back to the Board with some 
indication, because if it is going to involve things 
like scoping or another panel or something, we better 
get the ground rules settled soon so that the parties 
can start preparing. 

MR. FREIDIN: Ms. Swenarchuk and I can go 


away, lock ourselves up somewhere for a weekend and 
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negotiate. 

MS. SWENARCHUK: As long as I specify the 
place, Mr. Freidin. 

MRemERGLOUN sel hace Sablon. L  3US Cc 
thought that might be a subject matter we can discuss 
at the party. 

THE CHAIRMAN: I think it has been a long 
day, ladies and gentlemen. I think, if there is 
nothing further, we will adjourn until tomorrow morning 
ated: 30 eande—— 

---Discussion off the record 

THE CHAIRMAN: Thank you. 

---Whereupon the hearing adjourned at 5:00 p.m., to be 
reconvened on Wednesday, November ist, 1989, 


commencing at 8:30 a.m. 
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